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- ADVERTISEMENT ~

THIS EDITION. - - )
SHOULD the delay in publishing this Edition of
The Law of Bailments be thought worthy of notice,
it is hoped that the following circumstance will operate
as an apology. . - ) : ,
‘When the Essay was rearly prepared for the press,
the Editor, in eoncurrence with the suggestion of a

_friend, was induced to attempt a sketch of the life of
« the late' Sir William Jones, with an .acconnt of his

works, to be perfixed to the publication :—some tiine
was occupied in the collecting materials for this under:
taking, and in its progress the Fditor found that he
must inevitably exceed the limits he had deemed it
necessary to prescribe for its completion ;—perceiving
also that by the Introduction, Notes, ande Appendix,
now added, the size of the original publication would
be coneiderably increased, he has declined to insert the
biographical account alluded to, from a wish not to in-

- cur the charge of overwhelming a small though valaa-

ble treatise with extraneous matter. In a literary and
critioal point of view, the Editor has; pérpaps, by this
omissien, better consulted his own reputation, and the
Justice due to the illustrious memory of Sir William
Jones. ‘

With respect to the work in its present form, the
Editor takes leave to observe thas his particular aim
has been to render it an useful repository on the subject
of BanLMENTS, to the mircHANT and the STUDENT OF THR
1aw ; he has therefore occasionally dilated his referen.
ces to the materidl modern cases, and has given, in the

A3



ADVERTISEMENT.

form of an Appendix, the celebrated case of ¢ Cogps v.
Berpard,” from Mr. Bayley’s valuable edition of
- Ray mond’s Reports, - .

Slr William Jones (Law of Bailments, p. 68)-modest.
ly intimates that his Essay may be considered in the
light of % a cummentuy” on Lo:d Holt’s famous argu~. .
ment in the case just mentioned ; it is, however, one of
those rare commentaries which merit equal attention
- with the text. To every class of personsin a civilised

community, the subject of our Author’s treatise is im..
portant ; and of the work itself, it is no extravagant
encomium to pronounce, that the learning of Lord
‘Coke could not have suppiied sounder law, and that
.more apposite and elegant illustration could not have
" flowed from the pen of Cicero. -
These are snﬂicxent;easons for. presenting to the Pub.
Iic a new edition of inE Law or Bawmests ; and in -
proportion te their weight, he who has undertaken the
- task will naturally be gratified, if it shall be thought _
that he has not perforimed less than his duty. :

va Tourr, TevrLe ;
" Nov o, 1791,
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*  INTRODUCTION. .
,‘..

The commercial intercourse of mankind i at oncs '

the mest pleasing and important subject of investi.

" gation: those varioas wants which pervade the most

Sarbarous’ and refined conditions of society, ‘stimu.
Iate the warlike savagé to commence the laboars, and
to barter the spoils of the chase; while under a sim.
ilar influence the inhabitant of the already opulent
and civilized country endeavours to explore new
sonrces of wealth, ‘and tempts with avidity the perils
ons vicissitudes* of mercantile u.dvenznre. ’

"Thus it should seem, that with whatever differ.
ence of local circumstances, and with whatever vae,
rieties of mental and curporeal character, Nature hag
&istributed our species over the globe, shetstill in. -
tends that a general connexion shall subsist between -
them, and bas caused it to depend on motives toq

werful or inviting to becountemcted by ferocity,
)P:dolence or upnce.

A propensity that so strongly indicates the pohqy,
of Nature ought obviously to receive every necessa.

enconngement from the policy of states; noth-

therefore but ignorance, or a despicable affectation
:‘f philosophy, can doubt or deny the ad\mnuges of
foreign commerce; our gratitude should avow, and
our actluty gtrive to increase them: it may howev-
e, in perfect consistency with this sentiment, be as-
serted, agreeably to the rematk of a. protound histo-
‘rian,} that the improvement of the dogxestw tcadg of

'cMera(o:. )OA . »
v+ ¢ & * moxreficit rates .
oq_uuu indocilis paupetiem pati - Hem, .

t Hume's Hist. Append, III.



£

¥
. . * -

oo . . E .
2 o wiooucTioN. . -
acounhy is to be considered as m obJeot of much

carlier and greater attention.” *. .

Nbtwithstanding this truth, soobvnous and xmpor- :

tant, it is a remarkable fact in the history of commer-,

_ chl pations, that they have mostly established an ex-

-tensive foreign® inferconrse, long before they appear

. tohave theught of promotmg ‘the facility of their in-

ternal.trade, and of protechng its growth, ig the cone
comitant variety of civil transactions, by the applica-
tion of those discriminating rules, which impart the

ingenuity and the correctness of general reason, to.

systems of local jurisprudence.
. What have been the specifie causes of this neglect,
the most acute investigation would probably be upa.

" . ble to discover. - In the frequently mexpllca.ble cQn-
.duct of mankind, there isa crowd of instances in

;;Which advantages important, and easy to be obtain.

. ed, are disregarded, for the pursuit of others more

distant and precarious.  When nations thus deviate

. from the path of prudence, they are slower in recov-.

-ering the prospect of their true interest than individ-

uals; as error when consolidated into a mass is pro-.

portionably less penetrable by the light of reason and

_ umtility, -,

However latent the causes why so great an ob_;ect

.of national policy has experienced such a compara-

tively slight attention, it is easy to discern the benefi.
cial influence which, if properly cultivated, it has a

. tendency to produce on the manners . nnd resources

of a people. ~ Superficial and often vicious refine-, .
Ments may ‘be commaunicated by foreign connexions, -

but it is indisputably true that the real civilization of

- & country” dgpends much less on  jts commercial

transactions with other mta, than on a close and
constant * intercourse among its own inhabitants,—
Such an iritercourse is clearly requisite to supply a
community with pamanent means of subsistence and

g ) i ; . ‘ - . "
. . «
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1 . . ENTROLUCTION, . .- - .
the more imperfant views bf sound poliey and legis.

. lation : their deficiency in this respect was conspic.
uous in the duplicity which frequently sullied the -
«character of their public transactions, and in'the fac.
tidus ebullitions* which destroyed-the internal vigour
of the state. ¢ e L -

" Under this pectliar disidvantage was the s%rengﬂt
of Carthage opposed "to that of Rome ; and though
the former, by ‘the extent of its factitious resources, -
was enabled to protract the period of its downfall, yet
the f(eserving energies and the.severs discipline-of
‘the Rowans, prompted* by the congenial spirit of

their political institutions; ultimately, and as it were

by necessity, prevailed. It was in vein'that Hanribal
led his mercenary swarms with triumph over Italy,

/ and “threatened to approach the ‘walls of Rome ; he

- .-bhad to encounter his greatest oppcsition in thein- .
. lexibility of the Roman’ character; and .tbe.,yietoriea *

to which his illustrious military talents had chiefly R
‘. contributed, . were destined to immortalize the, pru- « -

dence of Fabius and the *ardour of ‘Scipio,” and to

- &It cannot be asserted that Rome was always free from

. - the viclence of party contentior:s; thegreat aims of the com-

‘ monwealth were, however, inyariably supported by the proud

* zeal of al| ite members, aud the passions aud umportance of
the mdividual. were absorded in the grandeur of the republic. -

" This difference is thus remarked by’ Montesquieu in a2 work of

less;genius but of tloser reasoning than the é’npﬂ‘t’da Lvix™
A Rome gofvernet pareles 16ix, le_peuple souffroit que-le

s senat ent Ja disection des affaires.» Q» Carthage govoyrneew : °

s par dés abus, I€ peuple volilsit tout faire par lui meme, o

¢ Carthage,, qui faisoit la. guerre “ayec son cphlence confie ™

¢ la_pauvreie Romaine, avoit par cela meme difderavantage :p -
¢Tor & Pargent Pepuisent; mais la Vertu, da constaiice, la
¢ force & ia pauvrete fie s’epuisent jammis. > - L

¢ Les Romains etoient_ashbitierx par orgueil, & les Cartha.”
s ginois par avarice ;.les une vouloient commander, les avires
4 vouloient acquerir: & ces derniers calculant sans cesse. la
srecere & lu depense, firent toujours laguerte sans 'aimers” «
Grand &t- Dec. des. Rom. 4. p.3¢ -

‘
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G i . : INTROIRICEION. *

cwty pnmt‘ but that of arms, threw a stmg ﬂudw
of wiliul ignorance over the lustre .of their warlike
exploits; nor when the energies of the republic wers .

" effaced by the magnificence of the.empire, and sa-

v

tinted conquest afforded time for specalation, did the .
Roman goverament listen ‘to the suggestions of naw:
tional- prudencg : with d‘dnsgmeem -anxiety the dome-
" inating power of the universe depended for subsis.

"7 temce on the tributary harvests of Africa, and the ' '

granaries of Egypt were emptied for the idle and I’

. oentious populace of Rome,

Such are ‘the striking Imonmmparted by the fml

pcncll and the vivid colours of  history : ley them be

. table whlch is enabled by commerce to increase ite
wealth, and by courage to protect. its Jhonour ; which
. is at once eaterprising  and geherous abroad,.and the

" free structure of whose. ngemment faclhtues every

improve:nent at home. } .

e Tude both foreign and domestic, togeﬂ:er with philosos

hy and the arts, were despisedt and prohibited by the austere '
E; 1y of the republican manners, Fabricius, when #t the , .

table of Pyrrhus, expressed a wish that rhe peacefu! doctrines

" is kidbwn to ‘have advised the expulsnon of a celcbrated so-
phist fromthe city, that he might- uo' corrupt the robust char.
acter of the Roman youth, by teaehmg them the ingenious
utof dnspmation. )

*Why showd we be deterréd from applying this,char-
acterto out own country, by the queruleus and fastidious re.
oatigwef matiohal prides The philosophic . ande impartial
momesqmeu has led. the way ; and jnother fore:gn writer of

. comidernble estimation thus describes tlw ‘community of

which we are membga e .
" ¢ That ' illostyious nation dmmguuhes itself na gloaatu -

* manoer by its application to every thingsthat can render the .

® state the most. ﬂounshmg An admirable gonstitution

¢ theve places every citizen in a Bituation that enalleshim to
L . . .o *

-

X o . . ! »

. contemplated not less for insttuction than amose.”
ment ; and let that natien justly deem itself répec.

« of Cyneas, the Epicurean ‘philosopher, who was present;,
_ might enervate all the enemies of Rome; and the elder Cato -

-
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& INTRODUCTION, j
-.ment of those great-and beneficial works, by the &s: {
sistance of which the natural and manufactured pro-
-ductions of a country are conveyed with facility and
cheapness to all its parts. LT .
-~ Among the most powerful means by which -these .
important cbjects have been promoted; we may rank T
the use of steam, and the increase of INLAND NAV-
weation. The discovery of the- wonderful powers
and utility -of eondensed vapour is of a modern date,
but _would have been worthy of producing the tradi-¢
tional boast* of Archimedes. The variety of purpo-
sest to which the agency of these powers is applied
‘ in this country, together with the many specimens
'of machinery by which our different mechanical op.
erations are facilitated. shew to what perfection the
“improvement of ‘trade and manufactures may be ad-
vanced under the auspices of a free government, and
an activecommercial spirit. =
The importance of. .inland . navigation cannet bg .. !

too strongly asserted: Natufe has greatly' assisted "+~ -
- the internal trade of some countries by abundance

of rivers; and itis a just tribute to the enterprising-
- genius of man, to admire the extent to which that
advantage has been increased or - supplied- by the*
" means of navigable canals.}  Many of theséstupen. . -

. N . . . -

[

#That with a folcrum for his engines he wonld be able to _
mom; the world. ) . -

+ The use of steam engines is now adopted in most works -
of magnitude, such as breweries, foundries, collieries, -&e."
.Much ‘praise is "due to ¢ Messrs. Boulton and Wat:,’of Bin
mingham, for their liberdl, indefatigable, and-successful en-
deavours- torender the discovery beneficial to the public. .

jSmit-h‘s Wealth of Nations, vol. T. p. 28. 228. 9.—A wrie .

" ter who hasgiven much atsention to the subject, thus observes .

on the utility of canals: ¢ AR canals may be considered as

¢ yoads of a certain kind, on which 6re horse will draw as

¢ much as thirty, horses do on the -ordipary turnpike roads,

.*er on which one man alone will transport as many geods

L] : . : . - : - ° as
. &
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1o SNTRODUCTION.

which are canstantly employed in the conveyance'of
prodace. and merchandize between- its various towns
and provinces,  The tenacious formality of the Chi.
mese character, and a very partial gommerce: with
EBuropgan nations, have militated against the intro-
duotign of modern improvements in the sciences in-

to China ; it is however admitted, that from an im-* ‘

memorial period of time, the first pridciples of. th
arts have been known in that country ; nor can we’
hesitate to ascribe the remarkable. industry and highs
ly civilized manners of its people, to the multifarious’
employmente and "perpetual intercourse created by a
home trade, unexampled in magpitude* of consump-
tion. ’ . S
. The utility of navigable canals has not escaped.
the attention of European countries. By the assist-

¢ The Great..Canal, which is also called the Royal Canal,
¢ is one of the wonders of art : it was finished about the year
*980; thirty thousand men of all denominations were em.’
¢ ployed forty-three yearsin completing it. It runs from-
* north to south, extending from the city of Canton,to fhe’
¢ extremity of the empire; and by it all kinds of ?oreign
* merchandize, entered at that: city, are conveyed directly to
¢ Pekin, being a.distance of 825 miles. Its breadth is about
" ¢ fifty feet, and its depth a -fathom and a balf, which are suf.
¢ficient to carry barks of considerable burthen, swhich are
* managed by suast and sails, as wellas by oars; and some
¢ of a sinaller sort are towed by hand.  1This Canal passes

¢ through, -or near, forty-one large cities ; it has- seventy-five

* vast sluices to keep’ up the water, and pass the barks. and

¢ ships where the ground will not_admit of sufficient dep:h of .. -

¢ channel, besides several thousands of draw" gnd other
* bridges.’ : : ;

. .#1t is observed by a celebrated writer, that, ¢ the hoine
" ¢ market of China is perhaps, in extent, npt much inferior to
¢ the market cfall the .different countries of. Europe put to-
s gether’  Wealth of Nations, vol. 3. p. 32. .

. : *

i

"t
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) ymﬂgiousmﬁomto offect such artificial ecommuni.
. qations, .o R : i
. The befeficial consoquences with which, for the
most part, those endeavours have been attended, e- -
* vinee that there is scarcely any form of government,
Rhowever “depressing in some of its tendencies, under
which domestic.trade, after a certain degree of eme
uragement, will hot rear its head and flourish, . . .
* This -must be a gratifying reflection to the mind
that is accustomed to contemplate, withi benevolent -
curiosity, every step that leads to the comfort and
civilization of our species; such a mind will there.

 fore experience peculiar satisfaction in viewing the

wvelocity of the success that generally follows the
spirited commercial enterprises even of ‘individuals
when favoured by the genius of free political institu-
tions, and protected by the solicitude of numerous and
equitable lawrs.. ’ - ‘ ‘ :
The present state of the inland -navigation of oue: - -
ewn country forcibly illustrates the precgding re-
mark: notwithstanding the great increase of heme "
trade, and the example ot the medns sdopted by oth.
‘et countries- to facilitate internal commerce, Eng-
land, till within these fifty years, had neglected to' '
improve the natural avantages of many rivers, by the.
eonstracgion of navigable canals.. oo
- ‘The first navigable canal in this country was be-
gon by a nobleman,* whose vaflous plans for th*

. & celebrated engineer, in the time of Louis XIVth; lmi'
weuld alone be sufficient to imomortalize . the reign of that’
moenarch.  Fora circumstaatial account g: this truly magnif.
jcent, scieutific, and useful work, sce Phillips’ Hist. Inland
Nav gation, p. 53=56.  ~ ’ .

# The Duke or Buipowater, who in the year 1258~ -

obtained an act of Parliament, erabling himto makea navi. .
ble canal from  or.ely to Saltord. For a particular and
teresting account of the progress and completion of this qane

.
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improvgmpi:i of ®ur’ inland .navigation : ha'\:'e‘ been

*crowned with signal and deserved success.. # * ¢

This respectable and spirited example has had its
proper influence, by stimulating the plans and the.
-gompletion of similar undertakings. The.number of ¢
nmavigable eanals already - comstructed, and: those
which are .in contemplation to be made in -various
_parts -of the kingdora, demonstrate at once the pub.
li¢ utility, and-the private advantages of this species
of property; shares in which are now become of ,
such consequence, as to form very frequent funds fee
provisions in family settlements. - : :

. Thus greatly has Britain, within the compass of -
half a century, improved her inland navigation; and
all who feel interested in the prasperity of our coun-
try will be happy in perceiving, that while good faith,
al, see Phillips’ tlist. Inland Navig. c. 7. where the'utility of
the undertaking is thus destribed :om .

¢+ Before the Duke began his canal, the pricz of *vater care-
¢ rjage by the old navigation'on the river Mersey and Irwell,
€ from Livevpool to Manchester, was twelve shillings the
¢ ton, and from Warrington to Manchestey, ter: shillings the
«ton. Land carrfage was forty shillings the ton, and not

. ¢ less than two thousand tons were yearly carried on an avers:

¢age. Coals at Manchester were retailed to the poor. at.
s geven-pence per hundred weight, and often dearer. The
+-duke, by -his navigation from Liverpool to Manchester, car-
¢ ries for only six shillingsa ten, and in as shert a time, and
¢ avith as certain delivery, as if by land carriage. because heis
¢ able, at the lowest neap tides, to come into or go out of hig
sicapal at Runcorn Gap to Liverpoot. which he could not do
€ if. he had gone in at the Hepapstones, as was at first intens
¢ ded ; consequently one kalf is saved 1o the public of rhe oid
sywater canriage, and almost six parts in seven of the land
¢ carriage-  Coals are also delivered- at Manche:ter, seye
¢ gcore the hundred weight, for three-pence ha!f peany.’

“ 1In the projection and execution of this and similar works,
the duke wag assisiedby the late Mr. Brindley, a self taught
engineer of uncommon abilities.  Particulars_of the lite of

. fhar extraordinary man are vecorded in the Biograpbe Bris

sqimica, vol: 2, .
. . «C

.
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+enterprisinly _i?dustry, and superior manufactur
aive placed if at the head of commercial nations,
s internal  trade is rapidly advancing to the utfnost
:improvement of which it is-apparently’ susceptible®.
The transactions which form the intercourse of -
an extensive domestic trade, and the various confi.
-dential occurrcnees which attend the increased rela-g
-tions of a civil community, obviously require for their
-definition and protection a mualtiplying series of leg-
Jslative provisions.  The aptitude of such legal reg-
-wlations peculiarly demands the care of those to
_“whom the higher cqneerns of the state are entrusted ¢
.for if that vigilance were not exercised, it would be
in vain that a country might labour for its own pros
-perity.  In proportion also as laws become necessa.
.rily more numerons, it should be recollected, that
precision is their greatest ornament; other produc-
tions of the human genius may be allowed to derive

#In a valuable work lately given to the public by a respect-
sble and intelligent magistrate, it is observed, tnat in this
“country there has been * anaccumulation of not less than two
. % thirds in commerce, as well as maunufactures.’” Treatise
‘- on the Police of the Metropolis, 4th edit. 409, -~ = . =
" The same work gives the. follow ing estimhation of the an.
nusl gommerce of the metropolis alone: ¢ Above 13,500 ves.
¢ sels including their repeated voyages, arrive at and depart
¢ from, the port of London with merchandize, in the cburse
-« of a year; besides a vasunumber of tiver craft employed in
¢ the trade - of the interior country,. bringing and garrying a«
"¢ way -property estimared at seventy millions sterling. .
* ¢ In addition to this, it is calcnlated that- above 40.000 - wag-
.« gons and other cartiages, including their repeated journies, -
« arrive and ‘depart laden, in both instances,” with articles of
+# domestic. colonial, and foreign merchandize ; occasioning
¢ a transmit of, perhaps, (when catde aud provisions‘sent for
. the consumption of the inhabitaats are included,) fifty mil-
-8 Jions more> P. 410, 11 > . : .
Dr. Aikin, w his history of Manchester (4t0 1797.) re-
+mnarks the inter - ing progress of manofactures and trade, and
the concomitant habns of 'tbeir respective stages, with- x-pre.
¢ision and philosophy not inferior to the pen of Smith.  "<.r |

’
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their charms from, the besuty of mdtaplior and the.
gadeur of general expression, but the utility,and

the praise of & munieipal code will depend on the
_ dry simplicity and scrupulons detail with which it is
sdapted to the purposes of public socunty and social -
confidence. .

When we contemplate the slow progress by wblch '
nations, civilized in many other respects, ‘have arrived
ata moderate degree of perfection .in the legislative -
stience, our wonder is excited, that the very first.
purposes of benefit for which the species can be- sup. -
posed to associate should be postponed to the latest-
consideration.

" Philosophy would be idly occupied in attemptmg' )
to develope, by bypothesxs and conjecture, the cause .
of this inversion in the pursuits of society ; but con. .
cerning the spirit and the tendency of the positive in.
gtitations which have. prevailed in" celebrated states,
disquisition may be profitably employed, and on -this
topic history presents abundance. of. materials to ex- ‘
. ¢ite the vivacity of speculation, and recompence.tho
labour of research.* .

Among the consequences of the great and ‘rapid
vicissitudes which have frequently befallen the gran.

' The profound researches of Montesquxeu, illuminated by
a genias powerful and vivid, have explored the principles of a
science the most impcrtant to the happivess of mankmd. —
Wih some exception to the.predominating renet of the in.
fluence of climate, the '* Esprit des Loix” displays a fulness
of learning, plnlosophy, and pohtical- sagacity, before which
the superficial effusions of Voliaire, amd eventhe ardent reve.
ries of Rousseau, sink into mngmﬁcauce. Itis how everto be
lzmemed’ that their countrymen have not tatsn the benefit of
such a' compatison, and that, in, the progress of the mighty
reyolution that still astonishes Europe, the dogmas of Rous.’
seau, Voltaire, and an imitative herd of declaimers on the

‘science of government have been adopt®, in preference to .
the: pracucal, sober, and wise lessons ot the immortal Mon- i

tesquicu.
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_ 'deur of nations, none- is ‘more déeply"tobe regretted’

than the subversion.of those systems of internal pol-
ity which have resulted from mature dlvilization, to.
gether - with that of the political importance of the
countries where: they have existed. This abuse of
conquest is' often, productive of a slothful and mor.:
bid degeneracy? . of the human intellect, by destrey.
ing ‘the institutions which are calculated to excite -
and perfect -its finer exertions: the fire of national
genius has indeed. sometimes revived by the energy
f a few remaining sparks, and, after ages of dreary
gnorance, has poured a sudden lustre on the clouded
regions of -art and literature.  This, however, is but.
a- small recompence for the irretrievable loss of ex.
emplary institutions, much more essential .to the
happiness .of society: .the mandate of Omar, that
consigned the Alexandrian library to the flames, was
infinitely less injurious to the imprevement of man-
kind, than the destruction of the remains of the ad-.
mirable polity which Egyptt had exhibited in its

- days of splendour, and from which accompliched A-

~

thens derived its infant rudiments of civilization.

The fragments that remain of the legal institutions
of Athefis have been chiefly preserved in-the ha-.
rangues of the orators.  From the frivolous and unjust
grounds of accusation, the indecent violence and ca-
pricious cruelty which history has imputed to most -

* « Ut corpara lente augescunt, cito éxtinguuntur, sic in-
¢ genia studiaque oppresseris facilius, quam revocaveris.  Su.
¢ bit quippe etiam ipsius inertiz dulcedo: et invica primo.

- ¢ desidia postremo amatur.” Tacitusin vit. Agric.,
p:

4 See Diedorus Siculus, lib. 1. Lord Kaims’ Historical Law -
Tracts, p.77 (note;) and Drummond’s Review of the Govey
ernments of Spartaand A thens, p- 35 - It is a subject of regret
thata proper history gf Egypt still remains among the deide
erata of luerature. ' ) -

.

-
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of ‘their state prosecutions,*. the crimhinal jurispru.
dence of the Athenians appears to have been grossly
defective. © In adjusting the rights of property, ‘and
in the cognizance of ordinary transactions, the decis-
jons of their “tnbunals were doubtless marked by &
fore reéspectible character.” . . .

- The fleurishing state of commesrce and the arts a-
mong the Athenians, and the volatjle temper ot that
celebrated people, were calculated to encourage
forensic litigation;} and under the mild and’ auspi-
cious genius of Solon, their municipal laws imbibed -
the spirit- of ‘order and discriminating..equity.  Un-
fortunately -Athens did not enjoy -the uninterrupted
benefit of the wise regulations of her illustrious legi&
lator; They were, 'indeed, treated with apparent
respect, but lost thejr salutary energy in the turbu.
lent commotions of civil:discord, which prepared the
downfal of the Athenian republic.

The singular constitution and legal regimen of

# See Mitford’s Hist. Greece, vol. 5. c. 22.° This writer
is entitled toa high rank among historians: unseduced by
the blandishments of fable, .and. superior to the influence of -
classical prejudices, he has investigated the policy and char.
acrers of the Grecian states withan acuteness of penetration,

. anda solidity of judgment, adapted tothe true purposes of-
- history - : B " .
4 Dr. Adam Smith observes (W ealthof Nations, vol. 8, p. .
179,) that,  law never seems to have grown up to be a sci-
¢ ence in any vepublic of ancient Greece.” This remark is
certamnly too general; for the speeches of fseus on the laws.
of successjon to property at Athensdisplay much logical sub-
tility of argument, many appeals to former decisions, and
great nicety in the choice and arrangement of evidence. A
translation of this legal orator, with a copious and learned"
commentary, was given to the public (4to 1779) from the
masterly hand of sir William J .nes. .

{In Sir William Jones® prefatory discourseto the speech;t
. of Iszus (p- xviiis=xxxiii ) see'a curiousand analogical acconat
of the progressof an Athenian law-sait, : :
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- tine court s it,‘may now be viewed with a mixture of

pity and disdain. while the ingenious diseriminations;
and -corréet ressoning of the Roman jorists, are oc-,

. casionally permitted to impart their light and author.

ity to-the decisions of our municipal tribonals. -

Of those decisions the Law. of Contracts as appli-
ed to commercial transactions, now embraces the -
maost ' contiderable part: the laws that regulate.the
descent and the transfer of real property are the ear-.
-1y specimens of stability and civilization in a govern-
ment : when refinement advances and wants multi-
ply, invention and labour, ductile to evefy form sug-
gested by the convenience of man, creates new species
of wealth,* which circulates with almost a magical
repidity through the various channels of foreign and
domestic trade. .. :

The bold outlines of the Law of Nations have been
found competent to regulate the general transactions
of external commerce ; but that which exists within

. & state, requires, in proportion to ity extent and en. .

couragement, a far.more poditive #nd minute system
of jurisprudence. To provide for the various cir-

® Ameornig the many important avocations of literature, it
would be surprising if some disquisition had not been employ- -
€d on the sources of national opulence.  On this subject the
speclations’ most worthy of notice have originated with the
moderns, ¥#8d among these 1Le French writers are decidedly
superior in the novelty and the ingepuity, if not fot the prac-
ticability of their doctrines. The tenets of the celebrated
sect of Ecomomists are faithfully represented by Dr.  Adam -
Smith (Wealth of Nations. b. 4.¢.9.) The facts and rea-.
sonings. contamed in that very respectable work have procurs ..
ed a just applause to the diligence, tlie acuteness, and phis.
losophical talents of the author, but mighs, without injury to-,
his reputation. have been more artlessly given to the public. '
Like ‘he speculatists alluded to, he has clothed with the for *
.mality " of systemn.an inquiry, in the scope of which, doubtless, .
many important principles remain to be investigated, and has,
thereby contributed to found in this countrv a school of doge,
watists in the yet very imperfest_ scienge of political economy. .

.
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sumstances which affect the deposit and the trans.
mission of moveable property—to discriminate the-
shades of identity which belong to fraud, negligence,
or accident, is what only a well digested system of
laws can teach, and what none buta people emulous-
of civil improvement will be disposed to learn.

By shis scale we ought to estimate the value of

such a budy of reacon as The Roman Civin Law,

and to measure our regret that the victorious barba-
rians of the morth, while they triumphed over the

_military degeneracy, did not respeet the legal wis-

dom of vanquished Rome: but it isthe prerogative
of cunquest to palsy the improvement of markind—
the enlightened and systematie jurisprudence of the
Civilians was sopplanted by numerous eodes, whose
uncouth and monstrous features betrayed their sav.
age origin : the civilized world seemed to relapse in-
to worse than primeeval barbarity, and Europe exhibit«
ed for many ages a scene: of ignorance, disorder, and-
rapine, which it grieves the philosopher to review,

and fatigwes the historian to describe.

From this barbarous chgos of laws sprung the fea. -
dal system, which had comparitive merit in the gra-
dation -of its parts, and the compactness of its form,
but which was equally repugnant-to the progress of
commercial industry, and civil order.  The proud
chieftains who, for stipulated advantages, eonducted
their obsequivus vassals to the field, and who em-
ployed the intervals from foreign war in the tumults’
of intestine discord, the lawless violence of territorial
robbery, or the coarse .debaucheries of the castle;—
these and their idle retainers were not less hostile to-
eommerce and refinement than the Huns, the Goths,
and other barbarians, who, at different periods, pour--
ed their desolating swarms over the most tertile and.
civilized proviz.ces of Europe.

r
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Evctanp, notwnthmmimg ‘s geographieal: seelu-«
sion, classically proverbial,* experienced the ravages-
of various invasions, .rom the doubtful conquest of .
Ceesar, to the permanent ascenduncy of the Norman -

args, laws, and manners.

Our Saxon ancestors, who, after thelr unjust ex.

~ pulsion. of the ancient Britons, settled themselves in-

the fairest poscessions of this island, were disposed to
improve, by the arts of peace, the territory they had -
agquired by the violence of war, and retained the
free spirit, while they gradually lost the ferocious -~
character of the German tribes, whose manners and -
institations are so expressly delineated by the pen of .
Tacitus. t

By the wisdom and the patriotism .of Alfred thc
Great, the Saxon customs were improved into a sys-
tem of pohcy, the remains -of hich display the just . :
pretensions of that amiable monarch to the grateful :
memory of Englishmen ~ The institutions of Altred .
were impregnated with those genuine principles of .
leg'slmon which assist and €xpapd_with the progres-
sive improvements of a state. .akid a subsequent age
might have seen the free model of the Anglo-Saxon
jurisprudence, adorned with the cultivated reason of .
the civil law. - It was however the fate of our coun=
try, that its political liberties should - be surrendered
to the shackles of the feudal system, that the posses-
sions of its inbabitants should become a prey to the
mapacity of foreign mercenaries, and that the barba~
rous pomp of -military pride should oppress, and
spurn, the efforts and the blessings of industry and

The sanguinary violence which often attendsthe-
heat of conquest nay be deplored, but its deliberate..
apd more lasting injuries are inflicted on the laws of

# « Et penitus toto divisos orbe Btitannos.* Vire, Ec. 1. .
¢ {*DeMor. Germ.” .
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‘» vanquished - people: the simple and equitable

principles of jurisprudence which were ripening to

perfectionamong our Saxon progenitors, were soon

.perplexed by the subtilities, and witiated by the chi-

-cane, of the Norman lawyers:* corruption'and par-

tiality - began to disgrace the tribunals of Britainy
and while the eonqueror affected to reign in the name ,
-of the taw,} himself and his followers placed their

visible dependance on the power of the sword.}

These were the severest and most hamiliating
marks of the sabjugation of our country by the vie.
-torious Normans. The feudal laws which they in.
-troduced, and the inauspicious fluctuations of an nn.
‘gettled government, restrained for many centuries
“the progress of- British commerce and manufactures :
‘thege obstructions were at length removed, and the
-first signal for the commercial prosperity and civil
‘stability of this kingdom was the abolition of the feu.

% ¢ Legibus tantuin et moribus Normannicis omnia subsel-
< lia strepebant.’ | Craciz Jus Feudale, 1, 1.

* 4 Sir Matthew Hale (Hist. Com, Law. c. 5.) and Sir Wil
fiam Blackstone (Com. vol. 2, p 48—52.) have laboured to
prove that the conquest of England by William the First, is
not to be understoodin the milicary sense of the term, but as
synonymous with legal acquisition or purchase. This construc-
tion has derived a feeble support from the equivocal use of the
word conguestus, the vague pretensions of title to the crown on
the part of the Norman 'duke, and hir affected solicitude to
restore the Saxon institutions; buc it is clearly repugnant te
the plain facts of tha* period of our history.  See Hume’s
- Hist. vol. 1. p. 282—284.

1 At the distance of more than two centuries from the
“Norman conquest, and in the reign of a princg (Edwardl.)
whose improvement of our law has procured him the appelta--
tion of the English Justinian, this jron evidence of title was
. produced by the celebrated Earl Warrenne, and with a pau-
dent acquiescence on the part of the monarch. Hume's Hist,
wol. 2 p. 238—A similar explanation was -given to Robert
. Bruce, Kingof Scotland, by some othis nobles: See Roberie

son’s Hist, Scot. vol.1.p. 48. - #

N
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.dal tenyres.*  Some exceptignable features of that
.gystem are undoubtedly yet visible in the abstruser
_parts of our jurisprudence; bat- the wisdom of grad-
ual reform- is preferable to the rage of extirpation,
and it was perhaps impracticable to extract, without
violence, every fibre of a root that had struck so deep-
.1y, and spread so widely in the soil of Britain.

_ The eventt by which our constitution was settled,
and our civil rights ‘properly defined and secured, is
to be regarded asanother and still more important
era in the history of our commerce: since that
memorable period, a vast and increasing accession of
external and internal trade has demanded the solici-
tude of the legislature, and amplified the jarisdiction
of our legal tribunals ~ The various laws which have
taken every species of commercial property  under
protection: the luminous arguments and solemn de-
cisions by which the sense and spirit of those laws
have been applied to the transactions of men, form a
sytem of . jurisprudence that we cannot contemplate
without gratitude, and respect. It must also be re-
collected that, as the benefit of the law is felt in its
administration, great encomium is due to the wisdom:
and integrity of the judge: he is the living organ of
the law, andon his intelligent and upright interpre-

tation of its précepts much of the welfare of the com- -

_munity depends: there is, consequently, no depart-
ment of science in which excellence more deserves to
be applauded; and such names as Horr, Harp-
wicks and MansreLp, will continue to be illus-
trious, while the able and impartial distribution of
Jjustice shall be theught an honour to the tribunals of a
mation. '

In an age that has so peculiarly witnessed the
gempous, but futile and disastrous pretensions ef

¥#12th of Charles the Second, chap, 24,
t Accession of Williang the Third.

— -
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speculative poﬁcy, Englishmen need not be exhorted
duly to estimate lawa which incipde the soundest
maxims of moral experience, and the juridical talents
and probity that secure the efficacy of their applica-
tion to the concerns of life.
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founded ; but ¢

AN
ESSAY

ON THE

LAW OF BAILMENTS.

ettt 3 e
)

HAVING lately had occafion to examine
with fome attention, the nature and proper-
ties of that contract, which lawyers call Bail.

.ment, or, A delivery of goods on a condition,
expreffed or implied, that they fhall be reftor-

ed by the bailee to the bailor, or according to
his directions, as foon as the purpefe for which
they were- bailed, fhall be anfwered, 1 could
not but obferve with furprife, that atitlein

~our Englifh law which feems the moft gen-

erally interefting fhould be the leaft gener-

ally underftood, and the leaft precifely as-

certained. Hundredsand thoufands of men

afs through life, without knowing, or ¢ar-
ing to know, any of the riumberlefs niceties,
which attend our abftrufe, thoush elegant,
fyflem of real property, and without. being
at all acquainted with- thac exquifite logic,

on which our rules of fpecial pleading are
m{e is hardly. a man of any
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age or ftation, who does not every week and
almoft every day contrad the obligations or
acquire the rights of a birer or a letter to bire,
of a borrower or a lender, of a depofitary or

a perfun depofiting, of a commiffioner or an -
employer, of a receiver or a giver, in pledge ;

~ and what can be more abfurd,as well as more
dangerous, than frequently to be bound by

duties withoutknowing the'nature or extent

of them, and to enjoy rights, of which we
have no juft idea ? Nor muft it ever be for-
gotten, that the contraéts above-mentioned
are among the principal {prings and wheels
of civil fociety ; that, if. a want of mutual
confidence, or any .other caufe, were to
weaken them or obftruét their motion, the
whole machine would inftantly be diforder-
ed or broken to pieces; preferve them, and
various accidents may fill deprive men of
happinefs; but deftroy them, and the whole
fpecies muft infallibly be miferable. It
feems, thercfore, aftonithing that {o impor-
tant a branch of juritprudence fhould have
%in fo long and {o ftrangely unfettled in a
' t commercial country ; and that; from
the’rkeign\of Elizabeth to the reign of Anne,

the doctrinzsf bailments fhould have produced
more contradiijons and confufion, more

diverfity of opintap and inconfiftency of
argument, than any ofher part, perhaps,

g
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of juridical learning ; atleaft, than any oth-
. er part equally fimple.

Such being the cafe, I could not help
imagining that a fhort and perfpicuous dis~ -
cuﬂlgon of this title, an expofition of all our
ancient and modern decifions concerningit,
an attempt to reconcile judgments appar-
ently difcordant, and to illuftrate our laws
by a comparifon of them with thofe of oth-
er nations, together with an inveftigation of
their true fpirit and reafon, would not be
wholly unacceptable to the ftudent of Eng-
lith law ;. efpecially as our excellent Black-
flone, who of all men was béft able to
throw the cleareft light on this, as on every
other fubjeét, has comprifed the whole doc-
trine in three paragraphs, which, without af-
feéting the merit of his incomparable work,
we may fafely pronounce the leaft fatisfac-
tory part of it, for he reprefents lending and
letting 10 hire, which are bailments by his
own definition, as contralls of a difinét fpes
cies ; he fays nothing of employment by
¢cwmmiffion ; he introduces the doctrine of a
-difirefs, which has an analogy to a pawn,
-but is not properly bailed ; and on the great
queftion of refponfibility for neglect, he fpeaks
"foloofely and indeterminately, that no fixed

Dge
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ideas can be collected from his words.*—
His commentaries are the mdft corre@ and .
beautiful outline that ever was exhibited of
any human fcience ; but they alone will no
‘more form a lawyer, than a general map of
the world, how accurately and elegantly fo-
-ever it may be delineated, will make a.geo-
grapher : if, indeed, all the titles, which he
profefled only to fketch in elementary dis-
courfes, were filled up with exatnefs amd
perfpicuity, Englifhmen might hope, at
length, to poflefs-a digeft of their laws,
‘which would leave but little room for. con.
‘troverfy, except in cafes depending on their
particular circumftances ; a work which-eve.
ry lover of humanity and peace muft anx.
ioufly with to fee accomplithed. * The fol-
lowing Effay (for it afpires to no higher:
name) will explain my idea of fupplyingthe
omiffions, whether defigned or involuntary
in the Commentaries on the Laws of Eng.
Jand. : : '
_subjecr .1 propofe to begin with treating
-proposed.  the fubjet analytically, and, having
traced every part of it up to the firft princi-
‘ples of natural reafon, fhall proceed, bistor-
. # 2 Comm, 452, 453, 454- (1) Y

* (1) See Christian’s Edit. Black. Com. vol 2 p. 453, note
(11,) where the learned commentator’s inaccuracy on the sub. -
ject is also admitted. and where a just encomium is given to
ge elegance, the liberal learning, and the sonndlaw of this

ssay, : ] :
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ially, to thow with what perfect harmony
thofe principles are recognifed and eftab-
lithed by other nations, efpecially the Ro-
mans, as well as by our Enghfh courts,.
‘when their decifions are properly underftood
and clearly diftinguithed ; after which I
thall refume fynthetically the whole learning
of bailments, and expound fuch rules as, in
my humble apprehenfion, will prevent any
farther. perplexity on this interefting title,
- except in cafes very peculiarly circumftan.
ced. : : :
From the obligation, contained I Analysis.
in the definition of bailment, # r¢ffore the
thing bailed at a certain tims, it foows that
the bailee muft £egp it, and be refponfible to
the bailor if it be. o or damaged : bat, as
the bounds of jultice would, in moft cafes,
be transgrefled, if he were made anfwera.
ble for.the lofs of it without his fault, he can
only be obliged to keep it with 2 degree of
care proportioned to-the nature of the baitment 5
and the inveftigation of this degree in every
particular contra is the problem, which in~
volves the principal difficulty.
" There are infinite fhades of care or dili-
- ... ‘rom the flighteft momentary thought,
- tranfient glances of attention, to the moft
‘lant anxiety and folicitude ; but ex-
~ ses in this cafe, as in moft others, ure in-
spplicable to pradlice : the firft extreme
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would feldom enable the bailee to perform
the condition, and the fecond ought not in
juftice to be demanded ; fince it would be
ixar{h and abfurd to exact the fame anxious
care, which the greateft mifer takes of his
treafure, from every man who borrows 2
book or a feal, The degrees then of care,
for which we are feeking, muft lie fome.
where between thefe extremes ; and, by’
obferving the different manners and charac-
ters of men, we may find a certain ftandard,
which will greatly facilitate our inquiry ;
for, although fome are exceflively careless,
and others exceflively vigilant, and fome
through life, others only at particular times,
yet we may perceive, that the generality of
"rational men ufe nearly the fame degree of
diligence in the conduét of their own. af-
fairs ; and this care, thegefore, which every
perfon of common prudence and capable of
governing a family takes of bis own concerns,
is a proper meafure of that which would
uniformly be required in performing every
contrad, if there were not ftrong reafons
~ for exalting in-fome of ‘them a greater, and \
fermitiing in others a lfi, degree of atten-
tion. Here then we may fix a conftant de-
terminate point, on each fide of which there
is a feries confifting of variable terms tend.
ing indefinitely towards the above-mention-
ed extremes, in propoxtion as the .cafe ads

I
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mits of indulgence or demands rigour : if
the conftruétion be favourable, a degree of
care Jefs than the ftandard will be fufficient ;
if rigorous, a degtee more will be required ;
and, in the firft cafe, the meafure will be
that care which ewvery man of common fenfe,
© though abfent and inattentive, applies to his
own affairs ; in the fecond, the meafure will
be that attention which a man remarkably.
éxac? and thoughtful gives to the fecuring of
his perfonal property. -

The fixed mode or ftandard of diligence
I1hall (for want of an apter epithet) invaria:
bly call OrpinaRY ; although that word is
equivocal, and fometimes involves a notion
of degradation, which I mean wholly to ex.
tlude ; but the unvaried ufe of the word in
one fenfe will prevent the leaft obfcurity.
The degrees on each fide of the ftandard,
being indeterminate, need not be diftin.,
guithed by any precife denomination : the
firt may be ‘called LEss, and the fecond
MORE, THAN ORDINARY diligence. .

Superlatives are exatly true in mathemat-
ics ; they approach to truth in abftra&t mos
rality ; butin praflice and z&tual life they are
commonly falfe s they are often, indeed,
uled for mere intenfrves, as the mosr dili-
gent for verr diligent ; (2) but this is a rhet.
orical figure ; and as Rhetoric, like her fis-

" (2) Sor Vimniie 3 Leant. lib, 5 tit. 13,
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ser Poetry, delights in fittion, her language
ought never to be adopted in fober invefti-
-gations of truth : for this reafon I would re-
ject from the prefent inquiry, all fuch ex-
preflions as the utmoff care, all poffible or
all imaginable diligence, and the like, which
have been the caufe of many errors in the
code of ancient Rome, whence, as it will
foon be demonftrated, they have been in--
troduced into our books even of high au-
thority . .
Juft in the fame manner, there are infi-
nite thades of default or neglect, irom the
flighteft inattention or momentary abfence
of mind, to the moft reprehenfible fupine-
nefs and ftupidity : thefe are the omiffions
of the before-mentioned degrees of diligence
and are exadtly correfpondent with them,
~ Thus the omiflion of that care, which cvery
_prudent man takes of his own property, is the
determinate point of negligence, on each .
fide of which is a feries of variable modes
of ‘default infinitely diminifhing, in propor-
.tion as their oppofite modes of care infinite-
ly increafe ; for the want of extremely great
care is an extremely little fault, and the
want of the flighteft attention is fo confid-
erable a fault, that it almoft changes its na- _
ture, and nearly becomes in theory, as it ex- .
altly does in pratice, a breach of trufl, and
a deviation from common: honefty. This
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known, or fixed, point of negligence is there-
fore 2 mean between ‘{raud and accident ;
and, as the increafing feries continually ap-
proa:hes to the firft extreme, without ever
becoming precifely equal toiit, until the haft
term melts into it or vanifhes, fo the de
aeafing feries. continually approximates to
the fecond extreme, and at length becomes
nearer to it than any affignable difference :’
but the laft terms being, as before, excluded,
we muft look within them for modes appli.
cable to pradtice ; and thefe we fhall find to.
be the omiflions of fuch care as @ man of
ommon  fenfe, however inattentive, and of
fuch as a wvery cautious and wigilant man, res-
pectively take of their own poffeffions.

The conftant, or fixed mode of defauit 1
likewife call OrpPINARY, NOt meaning by

but wanting a more appofite word, and in-
 tending to ufe this word uniformly in the
fame fenfe ; of the two variable modes the
firf may be called creaTER, and the fe-
cond LESs, THAN ORDINARY ; or the firfk
GRoss, and the other sLiGHT, negleét.

It is obvious that a bailee of common
-honefty, if he alfo have common prudence,
woyld not be more negligent than ardin‘a?
in keeping the thing bailed : fuch negli-
gence (as we before have intimated) would
be a vivlation of good faith, andw proof of

.

that epithet-to diminifh the culpability of it,
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conftitutes the genuine law of all coixtré&s; .

.when it contravenes ‘no maxim of morals
or good government ; but, when'a differs ~
ent intention is exprefed, the rule (as in de-
. wifes)yields to it ; and a bailee without beii-
-efit may, by a fpecial undertaking, make
himfelf liable for ordinary or flight negle&,
or even for inevitable accident :—hence,
as an agreement, that a man may. fafely. bé
dijbongf?, is' repugnant to deceney and mor-
ality, and as no-man fhall be prefumed to
bind himfelf againfi-irrefiftible force, itisa
juft rule that every bailee is refponfible for
fraud, even though the contrary be ftipula-
ted, but. that no bailee is refponfible for
.arcident, unlefi it be moft exprefsly fo a:
greed. ' s L
i.The The plain elements of natural law,
history. on the fubjet of refponfibility for
negleét, having been traced by this fhort
analyfis, I come to the fecond, or hifferical
part of my Eflay; in which I fhall demon-
ftrate, after a few introductory remarks, that
a perfe& harmony fubfifts on this intereft-
ing branch of jurifprudence in the codes of
-nations moft eminent for legal wif{dom, par-
ticularly of the Romans and the Englith.
* Jewichand A. Of all known laws the moft an-
tuenianiaw.  cient and venerable are thofe-of
the Jews; and among the Mofaic inftitu-
tions we have fome curious rules on the ve-

[ ]
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1y -fubjeét before us; but, as they are not
minerous enough . to compofe a fyftem, it
will be fufficient to interweave them as we
go along, and explain them in their proper
places ; for-a fimilar reafon, I {fhall fay noth.
ing here of the Attic laws on this title, but
fhall proceed at once to that nation by which
the wifdom of Athens was eclipfed, and
ber glory extinguithed. :

The decifions of the old Roman Roman haw.
lawyers, colleCted and arranged in the fixth
century by the .order of JusTINIAN, have
been for ages, and in fome degree fill are, -
in bad odour among Englithmen ; this is
honeft prejudice, and flows from a laudable
fource : but a prejudice, moft certainly, it
is, and, like all others, may be carried to a
culpable excefs. o
- The conftitution of Rome was originally

. excellent ; but when it was /ertled, as hifto-

tians write, by AucusTUS, Or, in truer words,

‘when that bafe diffembler and cald-blooded

ffaffin C. Ofavius (8) gave law to millions
of hopefter, wifer, and braver men than
himfelf by the help of a profligate army and
an abandoned Senate, the new form of gov-
ernment was in itfelf abfurd and unnatural ;

. wur aathor’s antipathy to the character of Augustusis

pointedly expressed ina letter to Mr. Gibbow (Gibb. Post,

ks;) and a prineipal cause theve acsigned, nawely, the

n of Cicero, does equal honor to his sensibilities as a patriot
. man of genius.
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and the lex regia, (4) which concentrated
in the prinee all the powers of the ftate, both

executive and legiflative, wasa tyrannous .
ordinance, with the name only, not the na-
ture, of a law :* had it even been volunta-
rily conceded, as it was in truth forcibly ex-
torted, it could not have bound the fons of
thofe who confented to it ; for ¢ a renunci-
<« ation of perfinab rights, efpecially rights of
¢ the higheft nature, can have no operation
“ beyond the per/ons of thofe who renounce
¢ them.” (5) Yet, iniquitous and odious
as the fettlement of the confiitution was, Ul.
pian only fpoke in conformity to it when
he faid that < the will of the prince had the
¢ force of law ;" that is, as he afterwards
explains himfelf, in the Roman empire ;

*D.1.4 1 : -

(4) See Vina. in Instit. Iib. 1. tit. 2. and Gibbon’s Dec. and
Fail Romn. Emp. 8vo-edit- vol. €. ¢, 44 g i7.49-

(3) The unqualified adoption of this principle may seem to re-
ficct on the prud:. €2 of the learned and eloquent author.of the
Lssay ; but though constitutional freedom numbered him among
her warmest and ablest advocates, there should not be a su. picion
that tlus amiuble man, ard accomplished scholar, ever enter.
tained a wish to encomage the twibulence of sedition by the
sanction of his opinicns, Since the time when the essay was
written, Europe has been agitated by a series of unparallelied
reyclutionary ex plosions, some of which have been_equally fatal
10 the safety of the prince, and that of the philosopher : such in-
deed, has been the recent and licentious abuse of many expres-
sions, used by eminent writers for the purest purposes of liberty,
that Locke and Sir Wiltiam Jones would, perhaps, now deem it
mecessary to guard their political doctrines from being perverted
by the nuschievous construction of visionary and artful dema.
gogues.
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The chief caufes of all this perplexity have
been, firft, the vague and indiftinét manner
in which the old Roman lawyers, even the
moft eminent have written on the fubjet ;,
fecondly, the loofe and equivocal fenfe of
the words p7216En714 and cuzr4 ; laftly and.
- principally, the darknefs of the parenthetic- ~
. al claufe 7~ HIs QUIDAM ET DILIGENTIAM,
which has produced more doubt, as to its
true reading and fignification, than any fen.
tence of equal lengthin any author Greek
or Latin. Minute as the quefiion concern- -
ing this claufe may feem, and dry as it cer-
tainly is, a fhort examination of it appears
abfolutely neceflary. ‘ ,
~ The vulgate editions of the Pandedls, and ,
the manufcripts from which they-were prig.
ted, exhibit the reading above fet forth ; and
it has accordingly been adopted by Cujas,
P. Faber, Le Conte, Donellus, and mg#
others, as giving a fenfe both perfpicuous
in itfelf and confiftent with the fecond law ;
but the Florentine copy has quidem, and the -
copies from which the Bafilica were trans.
lated three centuries after Juftinian, appear
to have contained the fame word, fince
the Greeks have rendered it by a particle -
of fimilar import. ‘This variation in a
fingle letter makes a total alteration in
the whole do&rine of Ulpian; for if it be
agreed, that diligentia means, by a figure of
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fpeech, 4 moré than ordinéry degree of dili:

i ﬁ:“’ the common reading will imply, con-

mably with the fecond law before cited,
that < some of the preceding contradts de- -
“mand that higher degree ;”’ but the Flor-
entine reading will denote, in contradiction
to it, that “ aLL of them require more than
“ ordinary exertions.” _ :

It is by no means my defign to depreci-
ate the authority of the venerable manu.
feript preferved at Florence ; for although
few civilians, 1 believe, agree with Politian,
in fuppofing it to be one of the originals, (7)
which were fent by Juftinian himfelf to the

.g:incipal towns of Italy,* yet it may pofibly

the very book, which the Emperor Lo-

tharius 11 is /@id to have found at Amalf

about the year 1130, and gave to the citi-
zens of Pifa, from whom it was taken near
three hucdred years after, by the Floren-
tines, and has been kept by them with fu-
perflitious reverence :f be that as it may,

the copy deferves the higheft refpect; but

if any proof be requifite, that it is no fault-
lefs tranfcript, we may obferve, that, in the

very law before us, accedunt is erroneoufly’

written for accidunt ; and the whole phrafe, -
- & piow . 4. Miscell. cap. i1. See Gravina hb- i.§141,
+ Taurelli. Preef. ad Pand Florent,

7) See Gibbon’s Dee. and Fall Rom. Emp, 8vo. edit. vol, 8
p. 44- 45 and notes. ) ’
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indeed, in which that word occurs, is dif-
ferent from the copy ufed by the Greek in-
terpreters, and conveys a meaning, as Boce-
rus and others have remarked, not fupport- ’
able by any principle or analogy :
~ This, too, is indifputably clear ; that the
fentence, in his QUIDEM et dtlzgenth, is un-:
grammatical, and cannot be conftrued ac-
cording to the interpretation, which fome
contend for. What verb is underftood ?
Recipiunt.  What noun ? Contra@is.—What
then becomes of the words in his, namely
contraclibus, unlefs in fignify among? And
in that cafe, the difference between gu/pem
and QUIDAM vanifhes ; for the claufe ma
ftill import that ¢« among the preceding
¢ contracts (that-is in somz of them) more
¢ than ufual diligence is exacted :” in
this fenfe the Greek prepofition feems to
have been taken by the {cholialt on #.1-
MEeNopuLus ; and it may here be mention-
.ed, that diligentia, in the nominative, ap-
pears in fome old copies, as the Greeks have
rendered it; but Accurfius, Del Rio, and
a few others, confider the word as 1mp1y1ng
.no more than diligence in general, and dis-
_ tinguifh it into various degrees applicable to
the feveral contraéts, which Ulpian enu-
merates. We may add, that one or two in- .
terpreters thus explain the whole fentence,
“in his contractibus quldam Juri ﬁaig/'ulh et
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% violation of good faith for any mman to
& take lefs care of another’s property, which
¢ has been intrufted to him, than of his orwn ;
* that confequeantly, the author of the new
“'fyftem demands no more of a partner or & -
* % joimt-owner than of a depofitary, who i
“ bound to keep the goads depofited us be
¢ keeps his own ; which is direétly repug--~
< nant to the indifputable and undifputed
¢ fenfe of the law Contrattus.” . - - ‘
1 cannot learn whether M. Le -Brun ever
. publifhed a reply, but am inclined to believe
that his fyftem has gained very little ground
in France, and that the.old interpretation
, continues univerfally admitted on the: Con-
tinent both by theorifts and practifers. .-
. Nothipg material can be added to Po-
thier’s argument, which in my humble o-
pinion, is unanfwerable ; ‘but it may not be
wholly ufelefs to fet down a few general
_gemarks on the controverfy :. particular
.obfervatians might be multiplied without
end. : ’
-Observations o The Oﬂly ?Iml.ﬂl’ diﬂ‘emnce bé— -
onLeBrun.  tween the fyftems of Godefroi
and Le Brun relates to the 7we contraéls, .
which follow the much-difputed claufe;
for the Swifs lawyer makes the partner
-and co-proprietor aniwerable for ordina-
.ry uegle&, and the French advocate de-
. svands no more from them than common bon-
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I
¢y ; now, in this refpeét, the error of the
Sfecond {yftem has been proved to demon-
firation ; and the author of it hitnfelf con-
fefles ingenuouily, that the “other part of it
#ails in.the article of Marriage-portions.®*
In regard to the divifion ot" negle& and

== care into three degrees or two, the difpute

appears to be merely verbal § yet, even on -
this head, Le Brun feems to be felf-confu-
ted; he begins with engaging to prove
¢ that only rwo degrees of fault are diftin-
¢ guifhed by the laws of Rome,” and ends
-with drawing a conclufion, that théy ac.
knowledge but one degree: now, though
‘this might be only a flip, yet the whole tenor
of his book eftablifhes w0 modes of diligence,
the omiffions of which are as many neg-
delts ; exclufively of grofi negle, which
‘he likewife admits, for the culpa leviffima
enly is that, which he repudiates. Itistrue,
shat he gives no epithet or name to the o- "
miflion of his fecond mode of care; and,
had he fearched for an epithet, he could -
have found noother than grefs ; which
would have demonftrated the weaknefs of
his whole fyftem.t S
The difquifition amounts, in fa, to this:

arom the barremnefs of psuverty, as Lucre-
# See p. 71. Note; and p. 126.
. § See pages 32,73, 74, 119.
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tius (14) calls it, of the Latin linguage,
the fingle word cuzr4 includes, as a gener.
ic term, various degrees of . {hades of " fauls;
whiclr are fometimes diftinguifhed ' by epi~
thets, and fometimes left without any dif
tin@ion ; -but the Greek, which is rich and'
flexible, has a term expreflive of almoft ev- »
ery fhade, and the tranflators of the law.
Contraétus actually ufe the words ’rathu-
mia and amellia, which are by no meaas fy.
nonymous, the former implying a certain
eafinefs of mind or remiffnefs of attention, while
the {econd imports a higher and more cul-
Ppable degree of negligence:* This obferva-.
tion, indeed, feems to favor the fyftem of
Godefroi ; but I lay no great firefs on the
mere words of the tranflation, as I cannot.
perfuade myfelf, that the Greek jurifts.
under Bafilius and Leo were perfeétly ac.’
quainted with the niceties and genuine pu.- .
rity of their language ; and there are invin.:

cible reafons, as, I hope, it has been proved,

for rejeting all fyftems but that, which’

Pothier has recommended and illuftrated.

* Basilica, 9, 3, 23. See Demosth. 3 Phil. Reiske’s edit.
1.112,3. For levissima culpa, which occurs but once in the
whele bedy of Roman law, 'ratbumia seems the proper wond
in Greek; and it is actually so used in the Basilca, 60. 3. 5.
where mention is made of the Aquilian law, in qua, says Ulpian,

.

2

»

(14) De Ref Nat. lib, 1. line 140,

e et Bt e AR et
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I come now to the laws of
our own country, in which the
fame diftin&tions and the fame rules, not.
withftandinga few clathing authorities, will -
be found to prevail ; and here I might pro.
ceed chronologically from the oldeft Tear.
bk or Treatife to the lateft adjudged Cafe 5
but, as -there would be a moft unpleafing
«drynefs in that method, 1 think it better to-

examine feparately every diftin@ fpecies of
beilment, (15) obferving at the fame time,
under each head, a2 kind of hiftorical-order. -
k muft have occurred to the reader, that I
might eafily have taken a wider field, and
have extended my inquiry to every poflible
eafe, in. which a man pgﬁ/e: Jor a time the
goods of another ; but I chofe to confine my.
feif within certain limits, left, by grafping
@ teo vaft a fubjed, Ifhould at laft be
compelled, as it frequently happens, by ac-
cident or want of leifure, to leave the whole
.work unfinithed : it will be fufficient to re-
mark, that the rules are in general the fame,
by whatever means the goods are legally in-
the hands of the poflefflor, whether by de-
livery from the owner, which isa proper bail-’
ment, or from any.other perfon, by finding,*
or in confequence of fome diftinét contract.

®* Doct.and Stud dial. 2. ch. 38, Lokl Raym. 909,917 See .
Ow. 141 1. Leon. 224. 1 Cro. 219. Mulgrave and Ogden.

English law.

{15) See ::bbon’s Rom, Emp. voL 8 p 84,85, 67,
. N 62 N . . ..



- 40 © THE LAW OF BAILMENTS.

‘ Lowaows  Sir John Holt, whom every Eng-
division of  lithman fhould mention with ref-
milmens. pe®, and from whom ne Entg

‘lith lawyer thould venture to diffent.with- .

" out extreme diffidence, has taken a.compre-
henfive view of this whole fubje& in his
judgment on a celebrated cafe, (16) which
fhall foon be cited at length; but, highly
as I venerate his deep learning and fingu-.
lar fagacity, I fhall find myfelf conftrained,
in fome few inftances, to differ from - him,
and thall be prefumptuous enough to offer

" a correéion or two in part of the doétrine, .
* which he propounds in the courfe of his ar-

" gument.* o

His divifion of bailments into fix forts

" appears, in the firft place, a little inaccurate;
-for, in-truth, his ffth fort is no more thana

" branch of his #hird, and he might, with equal

reafon, have added a feventh, fince the fifth

" is capable of another fubdivifion. - I ac-

" knowledge, therefore, but- five fpecies of
bailment ; which IThall now enumerate and.
define, with all the Latin names, one or two

‘of ‘which Lord Holt has omitted.” 1. Dz-
New division posiTuM, which is a naked
anddefinitions.  bajlment, without reward, of

- goods to be kept for the bailor. 2. Man.

- * Lord Raym. 912. T

" (16) Coggs v- Bernard, 2 Lord Raym. 909. Sce post, p.
58, wnd the case at full in the Appendix. o
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BATUM, Or-commiffion ; when the manda.
- tary-uadertakes, without recompence, to do
Jome aét about the things bailed, or fimpl
to carry them ; and hence Sir Henry -Fincg
- divides hailment into #ew0 forts, to keep and
.80 empley.* 3. CoMMODATUM, oOr. laan for
3fe-; when goods are bailed, without pay,
to be sfed for a certain time by the bailee.
4. PiGNORT ACCEPTUM ; when a thing is
- bailed by a debtor to his creditor in pledge,
or as-a fecurity for the debt. 5. Loca-
TUM, or biring, which is always for g re-
- ward ; and this bailment is either, 1. /ocatio
rei, by which the hirer gains the tempora-
ry ufe-of the thing ; or, 2. locatio operis fasi-
endi, when werk and labour, or care and
- pains, are to be performed or beftowed on

o

. the thing delivered ; or, 8. lecatise operis .
" mercium.vebendarum, when goods are. bailed
. for the purpofe of being carried from place

to place, either to a pubiic carrier, or to a

- private perfon.(17)

.. 1. The moft ancient café, that . Law ’;;_de.

- I can find in our books, on the  peits.

do&rine of DerosiTs, (there were others, in-

*Law, b. 2. ch. 18-

(17) This division and classification of the different spegies
< Bailment, will be considered by the.student of the English
law, as preferable both to Lord Holt’s Analysis and the On
der of the Imperial Institutes, See Vinnius in Instit. lib, 3,
tit, 15, - : o
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.deed, a few years earlier, which'tumed on

points of pleading,) was adjudged in the
eighth of Edward IL and:is abridged by-
Fitzherbert.* It may be called Bonion’s
cafe; from the nameof the plaintiff, and wasy
Bouion's  in fubftance, this : An a&ion of
case. detinue was brought for feals, plate,
and jewels, and the defendant pleaded, “-that
¢ the plantiff had bailed to him a cheft -
¢ be kept, which cheft was locked ; that the
¢ bailor himfelf took away the key, withont
“informing the bailee of - the comtents ; that
“robbers came in the NiGuT, broke opem-
 the defendant’s chamber, and carried off
< the cheft into the fields, where they forced -
% the lock, and took out the comtents ; that
¢ the defendant was robbed at the same
¢ time of his owh goods.”. The plaintiff-
replied, ¢ that the jewels were delivered, in
% a cheft not locked, to be reftored at the -
¢ pleafure of the bailor,” and on this, it is

-~ faid, iffue was joined.

- Upen this cafe Lord Holt obferves, ¢ that
*he cannot fee, why the bailee fhould not
“ be charged with goods iz a cheft as well
¢ as with goods out of a cheft ; for, fiys he,
¢ the bailee has as little power over them,
¢ as to any benefit tifat he might have from
¢ them, and as great power to defend them

~ 3
. % Mayn. Edw. 11, 275, Fitz. Abt tit, Detinue, 59, £
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“in one cafe as in the other.””® The - very

~ learned judge was diffatisfied, we fee, with-
-~ Sir Edward Coke’s reafon, ¢ That, when:

“the jewels were locked up in a cheft, the
*bailee was not, in fact, trufted with
“them.”t Now there was a ‘diverfity of

~ opinion, upon this very point, among the

greateft lawyers of Rome ; for “it was a
¢« queftion, whether, if a box fealed up had
“-been depofited, the box only fhould be

% demanded in an aétion, or the clothes,
‘ which it contained, fhould alfo be fpeci-"

“fied ; and TRrEBATIUs infifts, that the
‘box only, not the particular coutents of it

" % muft be fued for; unlefs the things were

«-previoufly -thewn, and then depofited :
“but Labeo aflerts, that he, who depofits

|« the box, depofits the contents of it ; and
“.ought therefore, to demand the clothes -

“ themfelves. What then, it the depolita-
% ry was ignorant of the contents ? It feems

“ to make no great difference, fince he took

“ the charge upon himfelf ; and I am of
“ opinion, fays Ulpian, that, although the
“ box was fealed up, yet an action may be
% brought for what it contained.”f ‘This
relates chiefly to the form of the libel ; but,
furely, cafes may be put in which the dif-
ference may be very material as to the de-
Jfence. Diamonds, gold, and precious trin-

# Lord Raym. 914,  .t4 Rep. 84 - | D, 16,3 1, 4L ‘
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" kets, ought, from their nature, to be kept
with peculiar care under lock ard key : it
would therefore, be grofi pegligence in a
depofitary to leave fuch a depofit in an open
antichamber, and ordinary negleét, at leaft,
to let them remain on his table, where

they might poflibly tempt his fervants ; but - |

no man can proportion his care to the naiure
of things, without knowing them : perhaps,
therefore, it would be no more than /flight
neglect, to leave out of -a drawer a box or
" cafket, which was neither known, nor could
juitly be fufpefted, to contain diamonds ;
and Domat, (18) who prefers the opinion of
Trebatius, decides ¢ that, in fuch a cafe,
. ¢ the depofitary would only be obliged to
*¢ reftore the cafket, as it was delivered,
¢ without being refponfible for the contents
% of it.”” I confefs, however, that, anxious-.
ly as I wifh on all occafions to fee authori-
 ties refpeéted, and judgments holden facred,
Bonion’s cafe appears to me wholly incom-
grehenﬁble ; for the defendant inftead of
aving been gros/ly negligent, (which alone
could have expofed him to "an adtion;)
feems to have ufed»at leaft ordinary dili.
gence ; and, aftér all, the lofs was accafion-

ed by a burglary, for which no bailee can.be

refponfible without a very fpecial under-

v

(18) Giv, Law, b, 1, tit. 7,§ 1,

]
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" . L
tking. The plea, therefore, in this cafe
was good, and the replication, idle ; mor
could I ever help fufpe@ing a miftake in
the laft words alii quod non ; although Rich-
itrd de Winchedon, or whoever was' the .
compiler of the table to this Year-book,
makes a diftin@ion, that * if jewels be bailed
“to me, and I put them into a cafket, and
“ thieves rob me of them in the night-time, 1 am
“ anfwerable ; not, if they be delivered to me
“in a chelt fealed up ;”’ which could never
have been law ; for the next oldeft cafe, in

. the book of Aflife, contains the opinion of

Chief Juftice Thorpe, that “a general
% bailee 70 keep is not refponfible, if the
% goods be flolen, without his grofs neglect ;>
and it appears, indeed, from Fitzherbert,
that the party was driven to this iffue,
“ whether the goods were taken away by
“ robbers.” T
By the Mofaic inftitutions,

Mosaic laws.

% neighbor MoNEY or STUFF 7o keep, and

% it was flolen out of his houfe, and the thief

« could not be found, the mafter of the
“ houfe was to be brought before the judge,
¢ and to be discharged, if: he could fwear,
¢ that he had not put bis bands unto his
¢ neighbor’s goods,”t or, as the Roman
# 29 Ass. 28. Bro. Abr. tit. Bailment, pl. 7.
t Exod. xxii. 7,8, :
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author of the Lex Dar tranflates, it;_ Nbil fe
iter geffiffe :* but a diflinction feems to
m bei{ﬁade between a ftealing by day
and a ftealing by night ;t and < if caTTLg
“ were bailed and flolen, .(by day, I pre-
¢ fume,) the perfon who had the care of
¢ them was bound to make reftitution.to
¢ the owner ;”’} for which the reafon feems
to be, that, when cattiz are delivered to be
kept, the bailee is rather a mandatary than a
depofitary, and is, confequently, obliged to
ufe a degree of diligence adequate to the
charge ; now fheep can hardly be ftolen in
the day-time without fome negle& of the
fhepherd ; and we find that, when Jacob,
who was, for a long-time at leaft, a bailee of
a different fort, as be bhad a reward, loft any
of the beafts intrufted to his care, Laban
made him anfwer for them ¢ whether ftolen
¢ by day or ftolen by night.”§ -
Notwithftanding the high antiquity, as
. well as the manifeft good fenfe, of the rule,
a contrary doflrine was advanced by Sir
Edward Coke in his Reports, and after-
wards deliberately inferted in his Commen.
tary on Littleton, the great refult of all his
experience and learning ; namely,  that
“ a_depofitary is refponfible, if the goods

* Lib. 10. De Deposito. " This book is printéd in the same
volume with the Thecdosian Code, Paris, 1586.

»
>
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%4¢ ftolen - from him, unlefs he accept
« them fpecially o keep as bis own,” whence
he advifes all depofitaries to make fuch a_ -
fpecial . acceptance.* . This opinion, fo res
“pugnant to natural reafon and the laws of
. all -other nations,"he grounded partly on
' fome broken cafes in the Year-books, mere

venverfations on the bench, or loofe argu. - |
| - ments at the bar; and partly on’ South-

cote’s cafe, which he has reported, and

which by no means warrants his dedu&ion

from it. As I humbly conceive that cafe

to be law, though the do&rine of the learn-

ed reporter cannot in all points be maintain-

ed, (19) I thyll offer a few remarks on. the -
pleadings in the caufe, and the judgment”

_given on them. - _
- Seuthcote declared in de. Scutheote’s

" tinwe, that he had delivered

goods to Bennet, to be by him sararr kept:

| .the- defendant confefled sucua delivery,

but ‘pleaded in bar, that a certain perfon

' sroLE them out of his_poffeflion ; the

plantiff replied, protefting that he had not
‘been robbed, that the perfon named in the
plea was a s«RVANT of the defendant, and
demanded judgment ; which, on a general
"demurrer to the replication, he obtained.
“ The reafon of the judgment, fays Lord -
’ *4 Rep 83.b.1 list. £9.ab .
¢S sﬁ 2 Ld. Ray. 911, and note (c) 912914,
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« Coke, was, becaufe the phintiff had de-

" ¢ livered the goods to be sarrLy kept, and
¢ the defendant had taken the charge of
¢ them upon himfelf, by accepting them on
¢ sucH adelivery.” Had the reporter ftop.:
ped here, I do not fee what poffible objecs
tion could have been made ; but his exu.
berant erudition boiled over,and prodnced
.the frothy conceit, which has accalioned fo
many refleGtions on the cafe itfelf ; namely,
<« that #0 xzzp and fo keep saFELT are one
¢and the fame thing ;” a notion, which
was denied to be law by the whole courtin
the time of Chief Juftice Holt.* :

It is far from my intent to fpeak in dero-
gation of the great commentator or Littles
ton ; fince it may truly be afferted of him,
as Quintilian faid of Cicero, that en admi-
ration of bis works is a [ure mark of fome pro-
ficiency in the fiudy of ihe law ; (20) but’ it

* Ld. Raym- 911. margin. -

.(20) ¢ Ille se profecisse sciat, cui Cicero valde plagebit.”
Instit. Orat, lib. 10.¢. 1.§6  Among the orators and states.
men of the ancient weild, nene has established a fairer clairh
to the applause and gratitude of posterity thay Cicero: his
orations are models of all that is to be admired and studied in
elequence~his other valuible productions have transmitted
the. best precepts of the rhetorical science, and the moral wis. -
dom of a mind that, amidst the most important public avoca.
tions, carefully and _profoundly noted every circumstance il-
lustrative of the duties of men, This example -should ot be
fotgotten by thsse who are most busily engaged in the pur.
suits of honorable ambition : knowledge acquired by inter-

cotrse with mankind is of the highest practical valug, and-

-
-
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muft be allowed, that his profufe learning
-often ran wild, and that he has injured ma-
ny a good cafe by the vanity of thinking to
improve them. -

The pleader who drew the replication in -
Southcote’s cafe, muft have entertained an
idea, that the blume was greater, if a_fervant
of the depofitary ftole the goods, than if a

- imere firanger had purloined them ; fince-
the defendant ought to have been more on
his guard againft a perfon, who had fo ma.
ny opportunities of ftealing ; and it was his
own fault, if he gave thofe opportunities to -
a man, of whofe honefty he was not morally
certain : the .court, we find, rejected this
diftinétion, and alfo held the replication in-
formal, but agreed, that no advantage could
be taken ona general demurrer of fuch in.
formality, and gave judgment on the fub.
ftantial badnefs of the plea.* If the plain-
tiff, inftead of replying, had demurred to the
pled in bar, he' might have infifted in argue
ment, with reafon and law on his fide,
< that, although a general bailee 1o kegp be
 refponfible for Gross neglect only, yet

# 1 Cro. 815, -

when communicated ur.der the sunctipn of respectable talents
and character, will nog he imparted iuv: vain. Thus migas
many great ren secure a celebiity independent of the caprice
of contemporary applause, and close the scene of life with the
conscious exclamation of the poet, ¢ Exegi manumentiym z18
¢« petenniug.”
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<« Bennet had, by a fpecial acceptance, made -
¢ himfe!f anfwerable for urRDINARY neglect
gt leaft ; that it was ordinary negleét tg
¢ let the goods be flolen out of his poflef-
¢ fion, and he had not averred that they
¢ were ftolen without bis' default ; that he
“ ought to have put them into a f&fe place,
*¢ according to his undertaking, and have
¢ kept the key of it himfeif ; that the /fpe-
¢ cial bailee was reduced to- the clafs of a

 conduclor operis, or a workman far bire ;

“ and that a tailor, 40 whom his employer
¢« has ‘delivered lace for a {uit of clothes, is
“ bound, if the lace be folen, to reftore the
¢ value of it,”* This reafoning would not
have been juft, if the bailee had pleaded, as
in Bonion’s cafe, that he had been robbed by
violence, for no degree of care can, in gener-
al, prevent an open robbery : impetus pre-
danum, {ays Ulpian, a aullo prefiantur.

Mr. Juftice Poweli, fpeaking of South-
cote’s cafe, which he denies to be law, ad-
mits, that, ¢ if a man does undertake fpecial- -

~ .
% Alia es? furti ratio 5 id enim non casui, sed levi culpe,
s« ferme ascribitur®  Gotdfr. Comm: in L. Contractus. p.

145. See D. 17 2. $2. 3 wherz, says the annotator, ** Adver- *

« sus latrones parum prodes: custodia ; adversus furems pro-
st desse potest, 8i quis advigilet” See also Porn. Contrat de
Louage, n. 429. and Comtrat de Pret a usage. n, 53. $o, by
Justice Cottesmore, ¢ Si jeo grante byens'a un home a garder
% a mon oeps, silesbyens, per son mesgarde sont embles, il seva
# charge amoy ‘de mesmes les byens, mez 8'il 5-it robbe de
s mesmes Ies byens, il est excnsable per le ley.” 10 Heme
vial . e e '

-
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]y to keep goods sareLy, that is a war-
% ranty, and will oblige the bailee to keep
% them fafely against perils, where ke bas a
“ remedy ower, but nst against thofe where he
¢ has ns remedy over.”* One is unwilling
~ to fuppofe, that this learned judge had not
tead Lord Coke’s report with attention ; yet
the cafe, which he puts, is precifely that
which he oppofes, for Bennet did undertake
*to keep the goods $arevLy;” and, with .
fubmiffion, 1he degree of care demanded, not
the remedy over, is the true meafure of the
obligation ; for the bailee might have his
appeal of robbery, yet he is not bound to
keep the goods against febbers without a
fnost exprefs agreement.} This, I appre-
hend, is all that was meaned By St. Gir-
maN, when he fays, «'that, if a man bave
“ nothing for keeping the goods bailed, and
_« promife, at the time of the delivery, to
« reftore them fafe at his peril, hé'isnot” re
fponfible for mere cafualties ;”’} but the rule’
extracted froni this paffage,  that a fpeciab
‘¢ acceptance #v kzep' fafely will not charge
¢ the bailee againft the a@ls of wrong-dm
¢ ers,”’[[ to which purport’ HoarT, alfo’
and CrukE are cited, is too general; and
ntuft be confined to als of -wislence:
*Ld Raym. 912 {2 Sho. pls 166
- }Docte and Stud. dial 2. chap. 38.
. 2“0915- 135, Ld. Raym- 915;
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.. Lcannot leave this point without-remark-,

ing, that a tenant at will, whofe intereit,
when he has it rent.free, the Romans called:

PRLCARIUM, ftands in a fituation exactly.

parallel to that of a depofitary-; for,although

the contra& be for. bis benefit, and, in fome

inftances, for his benefit only, yet he has<an .

interef? in the land till the willis determined,

¢ and, our law adds, it is the folly of the lef- -

“ for, if he do not reftrain him by a fpecial .

. % condition :” thenmce it was adjudged, in :
the Countefs of Shrew{bury’s cafe, ¢ that an
< ation will not lie againft a tenant at. will .
o ﬁ:erally, if the houfe be burned through.
¢ his negle&t ;”* but, fays Juftice Powel,, -
¢ had the aétion been founded on a jpecial
¢ undertaking, as that, in confideratjon thag
¢ the leflor would let him live in the houfe,
 he would deliver it up ir as good repair-as. -
s it then was in, fuch an a&ion would have
¢ been maintainable.”{ b eftablifhed

. It being then eftablithed,
ﬁ;’f,:::d *  thata bail?eg of the fir/ fort is.

' : anfwerable only for a fraud, or.
for grofs neglect, which is confidered as ev- -
idence of it, and not for fuch-ordinary inat-

tentions as -may be cempatible with good

Jaith, if the depofitary be himfelf 4 carel?
and inattentive man ; a queftion may arife, .
whether, if proof be given, that he is, in,

#3 Rep. 13.b. 1 Ld. Raym. 911
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trath, very thoughtful and wigilant in bis own
concerns, he is not bound to reflitution, if
the depofit be loft through his negled, either

. ordirary or flight ; .and it feems eafy to fup-

port the afirmative ; fince in this cafe the

be confeflfed, that the character of the in-
dividual depofitary can hardly be an objeé&
of judicial difcuflion : if 'he be flightly or
even ordinarily negligent in keeping the
goods- depofited, the favorable prefumption
1s, that he is equally negletful of his own
property ; but- this prefumption, like all
others, may be repelled ; and, if it be prov.

-ed, for inftance, that, his houfe being on
fire, he faved his own goods, and having

time and power to fave alfo thofe depofited,
fuffered them to be burned, he fhall re-
fiore the worth of them to the owner.* If
indeed, he have time to fave only one of -
two chefts, and one be a depofit, the other ,

" his own property, he may juftly prefer his -

own ; unlefs that contain things of.fmall
comparative value, and the other be full of
much more precious goods, as fine linen, or -
filks; in which cafe he ought to fave the

more valuable “cheft, and has a right to -
chim indemnification from the depofitor

¥ Pous. Contrat. do depot; 0, 29. Stiernh, de Fure Sueon,1*
. C, s, A ) B .

" meafure of diligenice is that which the bailee =
“Wfes in bis own affairs. It muft, however,
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for the lofs of his own. Still farthers
if he commit even a grofs negle&t in regard
to his own goods as well as thofe bailed, by
which' both are lost or damaged, be cannot be
Jaid to bave wiolated good faith, and the bailor
- muft impute to his own folly the confidence
which he: repofed in fo improvident and
thoughtlefs a perfon.* . .
- To this principle, that a depofitary'is an-
fwerable only for grofs negligence, there are
fome exceptions. , '
Firft, as in Southcote’s cafe, where the
bailee, by a /pecial agreement, has engaged to
anfwer-for’ lefs : “Si quid nominatim con-
¢ venit,” fays the Roman lawyer, ¢ velplus |
¢ vel minus in fingulis contra&tibus, hoc fer-
¢ vabitur quod initio convenit ; legem enim
¢ contractui dedit ;' but the opinion of
Celfus, that an agreement 10 difpenfe with de-
ceit is void, as being contrary to good morals
and decency, has the aflfent both of Ulpian
and our English courts.f
Secondly; when a man {pontaneoufly
and officioufly propofes to keep the goods -
of another, be may prevent. the owner from
intrufting them with a perfon of more approved
vigilance ; for®hich realon be takes upon bim-
Jelf; according to Julian, .the rifk of the depofity
# Bract, 99 b. Justin. Inst. 1. 3 tit. 15. : -
1 1. Contractus, 23,D, dereg,jur. |
" §Doct, and Stud. dial. 2, chap. 38
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and becomes refponfible at leaft for ordinary neg-
lect, but not for mere cafualties.® ,
Where things are depofited through ne- -
ceflity on any fudden emergence, as a fire
ora fhipwreck, M. Le Brun infifts, ¢ that
“ the depofitary nruft anfwer for lefs than
¢ grofs negle@t, how carelefs foever he may .
“be in his-own affairs; fince the prece: °
« ding remark, that a man, who repofes con-
“¢ fidence in an improvident perfon, muft im-
% pute any lofs 1o bis own folly, is inapplica-
- “ ble to a cafe where the depofit was not
" < optional ; and the law ceafes with the rea~
“ fon of it ;”’t butthat is not the only reafon 3
and, though it is an additional misfortune,
for 2 man in extreme hafte and deep diftrefs
“to light upon a ftupid or inattentive depofs
itary, yet I can hardly perfuade myfelf, that
more than perfe& good faith is demanded in
this cafe, although a violation of that faith
be certainly more criminal than in other ca-
fes, and was therefore punifhed at Rome by* -
aforfeiture of the double value of the goods
depofited. -
In thefe circumftances, however, a benev-
olent gffer of keeping another’s property for
a time” would not, T think, bring the cafe
within Julian’s rule before-mentioned, fo as
to make the perfon offering anfwerable for .
 #D.16 3.1.35.
- §$Dela Pres:ation des Fautes, py 77

-
-t
- . ?
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Aight, or even ordinary, negligence ; and my
opinion is confirmed hy theauthority of La
beo, who requires no more than good faith of

& negotiorum geftor, when ¢ affe&tione coaltus, °

“ ne bona mea diftrahantur, negotiis fe meis
¢ obuulerit.” o oo
Thirdly; when the bailee, improperly

called a depofitary, either direftly demands

and reccives a reward far bis care, or takes
the charge of goods in confequence of fome bz

¢rative contra®, he becomes anfwerable for'
erdinary negle&; _fince, in truth;, he is in
beth cafes a canduclor operis, and lets ows his

menta) labor ata juft price; thus, when
clothes are left with a man, who- is paid for
the ufe of his bath, or a trunk with an inne
keeper or his fervants, or with a ferry-man;
the bailees are as much bound to indemnify
the owners, if the goods be loft or damaged
through their want of ordinary circumipec.

tion, as if they were ta receive a ftipulated’

-recompence for their atiention and pains ; but
of this more fully, when we come to the at.
ticle of biring. :

Fourthly ; when the bailee alone receives

J P S

advantage from the depofit, as, if a thing be

borrowed on a future event, and depofited
with the intended borrower, until the event
happens, becaufe the owner, perhaps, is like.
ly to be abfent at the time, fuch a depolfita.
vy muft anfwer gven for Jight negligence ;

‘>

L Em
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and this bailment, indeed, is rather a Joan
than a depofit, in whatever light it may be
confidered by the parties. Suppofe, for éx-
ample, that Charles, intending to appearata
mafked ball expefted to be given on a fu-
ture night, requefts George to lend him a
drefs and jewals for that purpofe, and that
George, being obliged to go immediately
into the country, defire3 Charles to keep
the drefs till his return, and, if the ball be
iven in the mean time, to wear it; this
ms to be a regular /sun, altheugh the ori-:
ginal purpofe of borrowing be future and
contingent. - = - o
.Since, therefore, the two laft cafes are not,
in ftri& propriety, depofits, the exceptions to’
the general rule.are reduced to two only ;-
aad the fecond. of them, I curiceive, will not
be rejected by the Englifh lawyer, although
I recollect no decifion or diéturn exaétly con-.
foermable to the opinion of Juliin. -
+ Clearly as the obligations to reffere a de-
pofit lows from the nature and definition 6f
this contract, yet, in the reign of Eliza. .
bethy when it had been adjudged, confift.
eatly with common fenfe and common
* hoefty, < that an altion on the cafe lay z.
« gainft 2 man, who, had net performed his
“ promife in redelivering, or delivering o-
L« ver, things bailed to him,”” that judgment
was reverfed ;, and in the 6th year of James,
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judgment for the plaintiff wasarrefted in a
cafe exadtly fimilar :* it is no wonder that
the profeflion grumbled, as Lord Holt fays,
at fo abfurd a reverfal; which was itfelf -
moft juftly reverfed a few years after, and
the firft decifion folemnly eftablithed.t
) Among the curioys remains
e tas. Of Attic law, which philologers |
' have colleéted, very little relates
to the contracts which are the fubjec of this
Effay ;. but I remember to have read of ,
Demofthenes, that he was advocate for a |
perfon, with' whom #bree men had depofited
fome valuable utenfils of which they were
. joint-owners ; and the depefitary had deliv-
#red it to ene of them, of whofe knavery he.
had no fufpicion; upon which the ether
#wo brought an action, but were nonfuited
-on their own evidence, -that there was a -
third bailor, whom they had not joined in
the fuit ; for, the truth not being proved,.
Demofthenes infifted, that bis client could not.
legally reftore the depofit, unlefs all three proprie-:
tors were ready to receive it ; and this doc-
trine was good at Rome, as well as at Athens,’
when the thing depofited was in its nature:
~incapable of partition : it is alfo law,.I ap-
. prehend, in Weftminfter-halkj - -

" #Yelv.4.50.128. 2. Cro, 667, Wheatley and Low.
§ D. 16, 3, 1. 36, Bro. Abr, tit; Bafmaezt, pl. 4.
o . ° . * : ’ ' T.
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The obligation to return a depofit faith

fully was in very early times, holden facred

by the Greeks, as we learn from the ftory of -

‘Glaucus, (12) who on confulting the ora.

(12) He consulted the Delphiar oracle to know if, by a false
oath, he could safely withhold a deposit, that had been intrust.
ed to his care, from the true owner ;. and received the following
answer : .

¢ Glauk’ Epikudeide, to men awtika kerdion outo,

* Orko nikesai kai chremata leissasthai

¢ Omnu* epei thanatos ge kai euorkon menej andra,
¢+ AIP orkou. pais estin anonumos, oud’ epi cheires,
¢ Qude podes: kraipnos de meterchetai eisoke pasan
¢ Summarpsas olese geneen kai oikon apanta:

¢« Andros @’ euorkon genee metopisthen ameinon.’

s

Terrified by this denunciation, Glaucus implored the forgive-
néss of the oraclé, for haboring his design of perjury and fraud,
but was answered that to meditate and commit the crime were
equal degrees of turpitude. The moral of the response is just
and perspicuous ; in deciding privare questions the ancient ora.
cles were, prebably, seldom influenced by fear or corruption;
on political occasions, the ingenuity of the managers of the
vehicle was exercised in framing asswers equivocally adapted
both to flatter the views of ambition, and to preserve ihe cred-

it of prophetic infallibility.

The frequency of introducing tales and fables in poputar har-
angues among the ancients, is well known tothe classical read-
er. Leutychides of Sparta, who told the story in question to

. the Atheniauns, to induce them to restore some hostages, who

were said to be unjustly detained, added, that Glaucus, though
he gave up the deposit, was punished by the vengeance of the
Gods  The story, however, failed of its intended effect, the ap-

- plication of the Spartan ambassador being unsuccessful. ‘The

Athenians eertainly did not want superstition, but they had,
prpbably. wit enough to see that the story was not a case in

The satire in which Juvenal introduces his jllusion to the sto.
¥y, is replete with the most dignified and impres:ive morality
After.describing the manners of an earlier and more virtucus
period, he extubits the contrast of relaxed_integrity in a madern
and degenerate age :—

~ I

..
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cle, received this anfwer, ¢ that it was crim-
- ¢ inal even #o barbor a thought of withheld.--
“ ing depofited goods from the owners,
¢ who claimed them ;"’* and a fine applica-_
~ tion of this univer/al law is made by an Ara-
bian poet contemporary with Juftinian, who
remarks, ¢ that life and wealth are only

¢ depofited with us.by our Creator, and, /ike .

¢ all other depofits, muft in due time be re-
¢ ftored.”

‘Law of
mandates,

Il. Employment by commis-
stoN was alfo known to our an-
, cient lawyers, and Bra&on, the
beft writer of them all, exprefles it by the
Roman word, Mandatum ; now, as the ve:
- ry eflence of this contraét is the gratuitous
performance of it by the bailee, and as
the term commiffion is alfo pretty generally
applied to bailees, who.receive hire or com.
penfation for their attention and trouble, I
fhall not fcruple to adopt the word man-.
# Herod V1. 86. Juv. Sat. Xil1. 199,

¢ Nunc si depositum non inficietur amicus y
¢ Sjreddat veteram cum tora xrugine follera
¢ Prodigiosa fides "'

- The punishment of guilt by the stings of conscience is fine-
Iy described: . '
. ** Poena autem vehemens, ac multo szvior illis,
¢ Quas et Caxditius gravis invenit aut Rhadamanthus,
% Nocte dieque suum gestara’in pectore testem.”

This valuable poet is, almost, the only satirist who appears
tohave lashed vice for the sake of virtue, and whose language
preserves the consistent gravity of sincere reproofy
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For the decifion of the principﬂ cafe, it
would have been fufficient, I imagine, to
infift that the point was 7ot new, but had al-

ready been determined ; that the writ in the -

Regifter, called, in the ftrange diale¢t of
our forefathers, De pipa wini carianda,* was’
not fimilar, but identical ; for had the re.
ward been the ¢ffénce of the ation, it muft

- have been inferted in the writ, and nothing

would have been left for the declaration but
the ftating of the day, the year, and other
drcumftances ; of which Raftell exhibits 2
complete example in a writ and declaration
for megligently and improvidently planting a
quickfet bedge, which the defendant had

. promifed to raife, without any confideration

alledged ; and iflue was joined on a traverfe
of the negligence and improvidence.} How
any anfwer could have been given to thefe
authorities, I am at a lofs even to conceive ;
but, although it is needlefs to proveé the
fame thing twice, yet other authorities,
equally unanfwerable, were adduced by the
court, and fupported with reafons no lefs

cogent ; for nathing, faid Mr. Juftice Powell -

emphatically, is law, that is not reafon ; (27)
a maxim in theory excellent, but in practice

- Orig 110, a. see also 110. b. De equo infirmo sanan-
do - “olwmbari reparando.

"% Raé,t. Entr. 13, b.
(27) 2 Ld. Raym. 911.

-

-
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. dangerous, as many rules, true in the ab. -

‘fradt, are falfe in the concrete : for, fince
the reafon of Titus may, and frequently
does, differ from the reafon of Septimius, no.

" 1nan, who is not alawyer, would ever know
‘how toadt, and no man, who is a lawyer,

would in many inftances know what to ad- |

vife, unlefs courts were bound by authority,

|
as firmly as the pagan deities were fuppofed ;
Now the reafon affigned by the learned |
judge for the cafes in the Regifter and Year-
ooks, which were the fame with Coggsand |

~ to be bound by the decrees of fate.

Bernard, namely, that the party’s ses- '
© ¢ ciaL affumpfit and undertaking obl:i’ﬁed |
or

% him /o to do the thing, that the b

" ¢ came to no damage by his negleét,” feems
to intimate, that the omiffion of the words
falve et fecure would have made a difference
in this cafe, as in that of a depofit’; butl
humbly contend, that thofe words are im-
plied by the nature of a contract which lies

i
|
1
|

1

1

i
i

in fefance, agreeably to the diftinction with
which I began this article. As judgment,
. indeed was to be given on the record mere- |
ly, it was unneceflary, and might have been
improper, to have extended the propofition
beyond the point then before the court;
But I cannot think that the narrownefs of |
the propofition in this inftance gffeéts the,
general dodtrine, which I have prefumed to

1
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lay dewn ; and, in the ftrong cafe of the
thepherd, who had a flock to keep, which he
Juffered through negligence 1o be drowned,
peither a reward nor a fpecial undertaking
are ftated :* that cafe, in the opinion of
Juftice Townfend, depended upon the dif.
tinction between a bargain executed and ex-
ecutory ; but I cannet doubt the relevancy
of an aftion in the fecond cafe, as well as
the firft whenever aftual damage is occafioned
by the nonfefance.t (28) .

There feems little neceflity after this, to
mention the cafe of Powtuary and Walton,
the reafon of which applies diretly to the
prefent fubje& ; and, though it may be ob.
je€ted that the defendant was ftated as a far-
réer, and muft be prefumed to have acted in
bis 1rade, yet Chief Juftice Rolle intimates
no fuch prefumption ; but fays exprefsly,
that, ¢ an acion on the cafe lies upon this
 matter, without alledging any confideration ;

& Yearb. 2 Hen, VII. 11,

4 Stath Abr. tit. Accions sur le cas. pl. 11. By Justice Pas-
ton, * siun ferrour face covenant ove moy de ferrer-mon chiv-
“ al, jeo die que il e ferra mon chival, uncore jeo averaiaccion
* sur mon cas, qar en son default peraventure mon chival est

¢ pene.”

(28) See * Paley's Principles of Moral and Political Philose
 ophy,” b. 3. ch. 12. where the subject of commissions™ is
concisely, but very intelligently treated. The public are much
indebted to this writer for the elucidation of moral and politj.
cal topics in & munner that * comes home to men's business
< and hosomns,”? :

- K
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“ for the negligen> is the caufe of action, and
“ not the affumpsit”* . ;-

- A bailment without reward to carry from
place to place is very different from a man-
date to perform a work ; and, there being -
nothing to take it out of the general rule, I
cannot conceive that' the bailee is refponfi-
ble for /¢/s than grofs negle&, unlefs there
‘be a fpecial acceptance : for inftance, if Ste-
phen defires Philip to carry a diamond-
ring from Briftol toa perfon in London, and
he put it with bank-notes of his own into a
letter-cafe, out of which itis fo/erat an inn,
or feized by a robber on the road, Philip
fhall not be anfwerable for it ; although a
wery careful, or, perhaps, a commonly pric-
dent man would have -kept it in his purfe
at the inn, and have concealed it fomewhere
in the carriage ; but, if he were to fecrete -
bis own notes with peculiar vigilance, and
either leave the diamond in an open room,
or wear it on his finger in the chaife, I
think he would be bound, in cafe of a lofs
by ftealth or robbery, to reftore the value of
it to Stephen : every thing, therefore, that
has been expounded in the preceding article
concerning depofits, may be applied exaétly.
to this fort of bailment, which may be ‘con.
fidered as a fubdivifion of the fecond fpe.
cies. : »

: " #1Ro. Abr. 10,
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Since we have nothing.in thefe cafes an-
alogous tn the judgments of infamy, which
were often pronounced at Rome and Athens,
it is hardly neceffary to add, what appears
from the fpeech of Cicero for S. Rofcius
of America, that ¢ the ancient Romans con.
<« fidered a mandatary as infamous, if he
sc broke his engagemdnt, not only by a&u-
<¢.al fraud, but even by more than erdinary
¢ negligence.’® :

As to exceptions from the . . .
-rule concerning the-degree of to che rule, .
neglect, for which a mandata-
ry is refponfible, almoft all that has been
advanced before in the article of depofits, in
r%gard to a fpecial convention, a woluntary
ofter, and an intereft accruing .to both par-
ties, or only to the bailee, may be applied to
mandates : an undertaker of a work for the -
benefit of an abfent perfon, and without his
knowledge, is the negotiorum gefter of the
civilians, and the obligation refulting from
his implied contraét has been incidentally
mentioned in a preceding page.

* ' In privatis rebus, si quis, rem mandwtam non modo
s malitiosius gessisset, sui quzstus aut cornmodi causa, ves
** rum eliam negligentius, eum majores summum admisisse
#* dedecus existimabant : itaque mandati constitutum est jus
‘é;:x_cium, non minus turpe quam furti.,” Pro S. Rosc. p. 116
88.



74 THE LAW OF BAILMENTS. ™

IIl. On the third fpecies
Eaw %% o bailment, which is one of
the moft ufual and meft con-
venient in civil fociety, little remains to be
obferved ; becaufe our own, and the Ro-
man law are on this head perfe@ly coinci-
dent. I callit, after the French lawyers,
lean for ufe, to diftinguifh it from their lan -
Jor confumption, or the muTuuM of the Ro-
mans ; by which is underftood the lending
of moncy, wine, corn, and other things, that
may be valued by number, weight, or
meafure, and are to be reftored only in equal
value or quantity :* this lattter contraét,
which, according to St. German, is moft
properly called a loan, does not belong to
the prefent fubjeét ; but it nay be right to
remark, that, as the fpecific things are not
to be réturned, the abfolute property” of
" them is transferred to the borrower, who
muft bear the lofs of them, if they be des-
troyed by wreck, pillage, fire, or other ine. .

1

*Doct. and Stud. dial. 2. ch. 38. Bract. 99. a. b. In La.
Raym, 916. where this passage from Bracton is cited by the
Chigf Jusrice, mutuam is printed for commodatam ; but what
then can be made of the words ad 1Psam restituendam 2—
There is certainly some mistake in the passage which must
be very ancient, for the oldest MS that I have seen, is cone
formable to Tottel's edition. I suspect the omission of a
whole line-after the word precium, where the manuscript has
a full point; and possibly the sentence omitied may be.thus
supplied from Justinian, whom Bracton copied: ¢ At is, qui
‘I‘ m;unit; accepit, obligatus remaunet,” si sorte incendio, &e.

s, 3. 13. 2. -
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vitable misfortune. Very different is the
nature of the bailment in queftion ; for a
horfe, a chariot, a book, a greyhound, or
a fowling.-piece, which are lent for the ufe
of the bailee, ought to be redelivered fpeci-
feeally ; and the owner muft abide the lofs,
if they perifh through any accident which a
N careful and wigilant man could not have
avoided. The negligence of the borrower,
who alone receives benefit from the contract
is confirued rigoreufly, and, although /ight,
makes him liable to indemnify the lender ;.
nor will his incapacity to exert more than
_ordinary attention avail him on the ground
of an impoffibility, ¢ which the laws, fays
¢¢ the rule, never demands ;> for that max-
im relates merely to things abfolutely im-
goﬁ'rble; and it was not only very poffible,.
ut very expedient, for him to have exam..
ined his own capacity of performing the un.
dertaking, before he deluded his neighbor
by engaging in it : if the lender, indeed,.
was not deceived, but perfectly knew the
guality, as well as age, of the borrower, he
muft be fuppofed to have demanded no
higher care than that of which fuch a perfon’
‘was capable ; as, if Paul lend a fine horfe to
a raw youth, he cannot exaét the fame de-
‘gree of management and circumi{pection,

’ Kz
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which he would expeét from a riding-mas.
ter, or an oflicer of dragoons.* S
- From the rule, that a borrower is anfwer-
able for flight negle&, compared with the
diftin&tion before made between fimple
theft and robbery,t it follows, that, if the
borrowed goods be /folen out of his pofles-
fion by any perfon whatever, he muft pay
the worth of them to the lender, unlefs he -
prove that they were purloined notwith-
ftanding his extraordinary care. 'The exam-
. ple given by Julian, is the firt and beft that
occurs : Caius borrows a filver ewer of Ti-
tius, and afterwards delivers it, that it may
be fafely reftored, to a bearer of fuch ap-
proved fidelity and warinefs, that no event-
~ could be lefs expeéted than its being ftolen ;
if, after all, the bearer be met in the way by
fcoundrels, who contrive to feal/ it, Caius
appears to be wholly blamelefs, and Titius
has fuffered damnum fine injuria. It feems.
hardly neceflary to add, that the fame care,
which the bailee is bound to take of the
principal thing bailed, muft be extended to.
fuch acceffory things-as belorg to it, and
were delivered with it : -thus 2 man who
berrows a watch, is refponfible for fighe
‘neglect of the chain and feals. .

# Dumoulin, tract. De eo gxod interest, n. 185.
.t See note page 50-
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Al S h th& laws Of R.Ol'ne, 'op;nion of
with which thofe of England Puferdorf
in this refpe& agree, moft ex- Pt
prefsly decide, that a borrower, ufing more
than ordinary diligence, /ball not be charge. -
able, if there be a force which be cannot refpfi®
yet Puffendorf employs much idle reafon-
ing, which 1 am not idle enocugh to tranf-
cribe, in fupport of a new opinion, namely,
<t that the borrower ought to indemnify
<¢ the lender, if the goods lent be deftroy.
¢ ed by .fire, fhipwreck, or other inevita.
¢¢ ble accident, and without bis fault, unlefs *
. bis own perith with them :” for exam.
ample, if Paul lend William a horfe worth
thirty guineas to ride from Oxford te Lon-
deon, and William be attacked on a heathin
that road by highwaymen, who kill or feize
the horfe, he is obliged, according to Puf.
fendorf and his annotator, to pay thirty
guineas to Paul. The juftice and good fenfe
of the contrary decifion dre evinced beyond
a-doubt by M. Pothier, who makes a dif.
tin&ion between thofe cafes, where the loan
was the occafion merely of damage to the
‘lender, who might in the mean time have
foftained a lofs from other accidents, and
thofe, where-the loan was the fole efficient

#D.44.7.1,4.Ld, Reym. 916.
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caufe .of his damage ;* as if Paul, having lar
his horfe, {hould be forced in the interval by
fome prefling bufinefs to hire another for
himfelf ; in this cafe the berrower ought,
indeed, to. pay for the hired horfe, unlefs: -
the lender had voluntarily fabmitted to bear-
the inconvenience caufed by theloan ; for,
in this fenfe and in this inftance, a dengft:
conferred fbould not be infurious to the benefac—
tor. Asto a condition prefumed to be ima.
pofed by the lender, that he would not
abide by any lofs occafioned by the lending,.
it feems the wildeft and moft unreafonable’
of prefumptions : if Paul really intended to
impofe fuch a condition, he fhould have
declared his mind ; and I perfuade myfelf,
that William would have declined a favor-
fo hardly obtained.
Had the borrower, indeed,.
goerand  been imprudent enough toleave:
" the high road and pafs through
fome thicket, where robbers might be fup--
pofed to lurk, or had travelled in the dark
at a very unfeafonable hour, and had the
horfe, in either cafe, been taken from him:
or killed, he muft have indemnified the
owner ; for irrefiftible foree is no-excufe, if
a man put himfelf in the way of it by his.
own rathnefs. This is nearly the cafe, cit-

* Poth. Pret a'Usage. n. 55, Puf. with:nstbeync,o notes,.
k- 5.¢c4.§6. ] .
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ed by 8t. German from the Summa Rosel.
‘la, where a Joanmuft be meaned, though thé
word depofitum be erroneoufly ufed ;* and
it is there decided, that if the borrower of 2
horfe will imprudently ride by a ruinous
boufe in manifeft danger of falling,and part of
it a&ually fall on the horfe’s head, and kill
him, the lender ‘is entitled to the price of
him ; but that; if the houfe were in guod
. evndition, and fell By the violence of a {ud-
den hurricane, the bailee fhall be difcharg-
ed. For the fame, or a ftronger reafon, if
‘William, inftead of coming to London, for
which purpofe the horfe was lent, ‘go to-
wards Bath, or, having borrowed him for
a week, keep him'for a month, he becomes
refponfible for any accident that may befal
the horfe in his journey to Bath, or after the

expiration of the week.t
Thus, if Charles, in a cafe before put,}
wear the mafked habit,and jewels of George
at the ball, for which they were borrowed,
and be robbed of them in his return home at
the .ufual time and by the ufual way, he
cannot be compelled to pay George the val-
ue of them ; but it would be otherwife, if
he were to go with the jewels from the thea.
tre to a gaming-houfe, and were there to
lofe them by any cafualty whatever. So,

® Docs. and Stud. where before cited.
$Ld Raym. 915, . } P ST
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in the inftance propofed by. Gaius in the Di-
geft, if filver utenfils be lent to a man for
the purpofe of entertaining a party of friends
at fupper in the metropolis, and he carry thems
into the country, there can be .no doubt of
his obligation to. indemnify the lender, if
the plate be lofl by accident however irre-
fiitible. o

- There are other cafes, in which a borrow-
er is chargeable for inevitable mifchance, eve
en when he has not, as_he legally may, tak-
en the whole rifk upon himfelf by exprefs

agreement. For example, if the houfe of =~

Caius: be in flames, and he, being able to
fecure one thing only, fave an urn of his
own in preference to the filver ewer, which
he had borrowed of Titius, he fhall make
the lender a compenfation for the lofs ; -efe
pecially if the ewer be the more valuable,
and would confequently have been prefer.
red, had he been owner of them both : ev-
en if his urn be the more precious, he muft
. either leave it, and bring away the borrow-
ed veflel, or pay Titius the value of that
which he has loft ; unlefs the alarm was fo
fudden, and the fire {o violent, that no de-
liberation or feleCtion could be.-juftly ex.
pected, and Caius had time only to fnatch -
up the firft utenfil that prefented itfelf.
Since opennefs and honefty are the foul
of contradls, and fince “ a fuppreflion of

P
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“truth is often as culpable as an exprefs
¢ fallehood,” T accede to the opinion of M.
Pothier, that, if a foldier were to borrow a
horfe of his friend for a battle expeéted to
be fought the next morning, and were o
cenceal from him that bis own horfe was as fit -
. Jor the fervice, and if the horfe fo borrowed
were {lain in the engagement, the lender
ought to be indemnified ; for probably the
diflimulation of the borrower induced him'
to lend the horfe ; but, had the foldier op-
enly and frankly acknowledged, that be was
unwilling to expofe bis own horfe, fince, in cafe
of a lofs, he was unable to purchafe anoth-
er, and his friend, neverthelefs, had gen.
eroufly lent him one, the lender would
have run, as in other inftances, the rifk of
the day. -
If the bailee, to ufe the Roman. expref-
fion, be IN MORA, that is, if a legal demand
have been made by the bailor, he muft an-
-fwer for any cafualty that happens after the
demand ; unlefs in cafes where it may be
firongly prefumed, that the fame accident
would have befallen the thing bailed, even
if it had been reftored at the proper time;
or, unlefs the bailee have legally tendered
the thing, and the bailor have put himfelf ix
mora by refufing.to accept it : this rule ex-
tends of courfe to every fpecies of bailment.-
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« Whether in the cafe of 2

moﬁg"'I;'é’Z?J-,‘ﬁm:' < walued loan, or where the
+ . < goods lent are effimated at
% a certain price, the borrower muft be con..
¢ fidered as bound iz all events to reftore eith.
- er the things lent or the value of them,” is a
queftion upon which the civilians are as
much divided, as they are upon the cele-
brated claufe in the law Contracus : five or -
fix commentators of high reputation enter
the lifts againft as many of équal fame, and
each fide difplays great ingenuity and ad-.
drefs in 'this juridical tournament. D’Ave-
zan fupports the affirmative, and Pothier
the negative ; buat the fecond opinion feems
the more reafonable. The word rrricyU-
LuMm, ufed by Ulpian, is in itfelf equivocal ;
it means bazard in general, proceeding eia
ther from accident or from negiec? ; and in
this latter fenfe it appears to have been tak-
en by the Roman- lawyer in the paflage
which gave birth to the difpute  But,
- whatever be the true interpretation of that
paflage, I cannot fatisfy myfelf, that, either
in the Cuftomary Provinces of France, or in
England, a borrower can be chargeable for
all events without bis confent umequivocally giv«
en : if William, indeed, had faid to Paul al-
ternatively, “ I promife, on my return to
« Oxford, either to reftore your horfe or to
“ pay you thirty guineas,” he muft.isx a/f.
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events have performed one part of this dif-
jundtive obligation ;* but, if Paul had only
faid, « the horfe, which I lend you for this
¢ journey, is fairly worth thirty guineas,”
ne more could beimplied from thofe words,
than a defign of preventing any future dif-
ficulty about the price, if the horfe¢ fhould
be:killed or injured through an omiffien of
that evtraordinary diligence which the na.
tare of the contractrequired.
Befides the general exception
to the rule concerning the de. Exeeptions to
grees of negle®, namely, 8§ °™°
guid convenit el phus vel minas; another is,
where goods-are lent for a ufe, in which the
lender has a common intere with the bor-
rower : in this cafe, as in other bailments .
reciprocally advantageous, the bailee can be
refponfible for no more than ordinary negli-
ence ; as, # Stephen and Philip invite
ome common-friends to an entertainment
prepared at their joint-expence, for which
purpofe Philip lénds a fervice of plate to his
companien, who undertakesthe whole man-
agement of the feaft, Stephen is obliged on-
1y to take ordinary care of the plate ; but
this, in truth, is rather the innominate con-
tra& do ut facias, than a proper loan. ’
Agreeabl_y to this principle, it muft be
decided, that, if goods be lent for the fole
© - # Pam, 551, . e otd
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advantage of the lender, the borrower is an.
fwerable for grofs neglect only ; as, if apafs . -
fionate lover of mufic were to lend his own
inftrument to a player in a concert, merely:
to augment his pleafure from the perform-
ance ; but here again, the bailment is not
fo much a Joan, as a mandate ; and if the
mufician were to play with all due fkill and
exertion, but were to break or hurt the in-
firument without any malice or very cul-
Pable negligence, he would not be bound to
mdemni%y the amateur, as he was not in
want of the infirument, and had no partic-
ular defire to ufe it. If, indeed, a poor art-
ift, having loft or fpoiled his violin or flute,
be much diftrefled by this lofs ; and a
‘brother-mufician obligingly, though volunta-
rily, offer-to lend him his own, I cannot a.
gree with Defpeiffes, a learned advocate of
Montpelier and writer on Roman law, that
the player may be lefs careful of it than any
other borrower : on the contrary, he is
bound, in confcience at leaft, to raife his
attention even to a higher degree ; and his.
negligence ought to be conftrued with rig-
our. .
By the law of Mofes, as it is
pnowic and - commonly  tranflated, a re-
~ - markable diftinflion was made
between the lofs of borrowed cattle or
goods, happening in the abfenge, or the pre/f-
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encé of the owNER : for, fays the divine le:

iflator, ¢¢if a man borrow aught of his
* neighbor, and it be hurt or die, the owner
“ tbereof not being with it, he fhall f{urely
* make it good ; but if the swner thereof be
% with it, he fhall 7ot make it gcod :”* now
it is by no means certain, that the original
word fignifies the owrer, for it may fignify
the poffeffor, and the law may import, that
the borrower ought not to lofe fight, when
he can poffibly avoid it, of the thing bor-
rowed ; but if it was intended that the bor-
rower fthould always an{wer for cafualties,

.except in the cafe, which muft rarely happen,

of the owner’s prefence, this exception feems
to prove; that no cafualties were meaned,
but fuch as extraordinary care might have

prevented ; for I cannot fee, what difference
could be made by the prefence of the own-
er, if the force, produiive of the injury,
were wholly irrefiftible, or the accident in-
evitable, - , )
An old Athenian law is preferved by De-
moftthenes, from which little can be gather-
ed on account of its generality and the ufe
of an ambiguous word :1 it is underftood by
Petit as relating to guardians, mandataries,
% Exod. xxii, 14, 15- ’

1 Peri on kathupheke tis, omoios ophliskanein, osper an au.
tos eche. . Reisk’s edition, 855,3. Here the verb'satbupbie-
xai may imply slight, or or inurp negiect ; or even fraud, as
Peiit has readered it - ) )

f e . . . . -
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and cofhmiffioners 5 and.it is cited by the
orator in the cafe of a guardianthip. The
Athenians were, probably, fatisfied with
{peaking very generally in their laws, and
Ieft their juries, for juries they certainly
had, to decide favorably orfeverely, accord«
ing to the circumftances of each particulag
cafe, - . .
1V. Asto the degree of diligence
Lav of which the law requires from a paws
P mee, 1 find myfelf again obliged to’
diflent from Sir Edward Coke, with whofe
opinion a fimilar liberty has' hefore beenm
taken in regard to a depgfitary ; for that ve«
ineof TY learned man lays it down,
533 Cake tl):at, «if goods be delivered to
denitd <« one as.a gage or pledge, and they
' ¢ be folen, he thall be difcharged, becaufe
 he hath a propertyin them ; and, therefore,
« he eught to keep them no etheraife. than
¢« his own :”* 1deny the firft propofition,
the reafon, and the conclufion. - o
. Since the baihnent, which is the fubje&
of the prefent article, i3 beneficial to the
pawnee by fecuring the payment of his debt,
and to the pawner by procuring him credit, -
the rule which natural reafon prefcribes,
and which the wifdom of nations has con-
firmed, makes it requifite for the perfon to
whom a gage or pledge is bailed, to take
# 1inst. §9. a. 4, Rep. 83. b. -
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. or&‘_nary care’ of ‘it ; "and he muft confe.

quently be refponfible for ordinary negleét.*
Thisis exprefsly holden by Bracton ; and,
when [ rely on his authority, I am perfect-
ly .aware that he copied Juftinian almoft
ward for word, and that Lord Holt, who
makes confiderable ufe of his -Treatife, ob-
ferves three or four times, ¢ that he wasan
¢ gid author ;’t but, although he had been
a:civilian, yet he was alo a great common-,

. lawyer, and never, I believe, adopted the

rales and expreffions of the Romans, except
when they coincided with the laws of Eng-
land in his time : he is certainly the bef of
our juridical claffics ; and, as to our ancient

. authors, if their doérine be not law, it muft
- be left to mere hiftorians and antiquaries ;

bat, if it remain unimpeached by any later
decifion, it is not only equally binding with
the moft recent law, but has the advantage

of being matured and approved by the col- . .

lecled fagacity and experience of ages.—.
The doétrine in queftion has the full aflent
of Lord Holt himfelf, who declares it to be
“ fufficient, if the pawnee ufe true and ordj-
€ nary diligence for reftoring the goods,

“.and that, fo doing, he will be indemnifi-

¢ ed, and, notwithftanding the lofs, fhalk
Tt . # Bracr. 9Y. b,
¥4 Raywm. 915,916, 919..
La - .
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« gefort to the pawsor: for his-debts”” (28)
Now it has been proved, that * a bailee can=
“ ot be confidered as ufing -ordinary dils-
¢ gence, who fuffers the goods- batled to be
% taken by fealth out of his cuftedy:;”’®
and it follows, that < a pawnee fhall ne2-be
s difcharged, if the pawn be fiinply fiwiew
¢ from him ;" but if he be forcibly robbed
of it withost bis fault, his debt fhall. not be
extinguifhed. "

The paflage in the Roman inflitutes;
which Bracton has:nearly tranfcribed, by no
means convinces M. Le Brun; that a pauwee

.and a dorrewer are not refpanfible for ome
and 1he fame degree of negligence ; and it
i8 very certain that Ulpian {peaking of the
AGio pignoratitia, ufes thefe remarkable
words : ¢ Venit in Aac actione et dolus ex
% sulpa Ut in commedate, venit et cuftodia j
‘¢ vis major non venit.,”” To folve this dif-

ficulty, Noedt has recourfe to a
Gonjecmal  gonjeftural emendation, and fup:
Noode. pofes uT to have - been-inadvert
. . ently written for. AT ; butifthis
was a miftake, it muft have been prettyan:
cient, for the Greek tranflators of this fenc
tence ufe a particle ¢f fimilitude, -not . anr ad2
verfative : there feems; however, no ocea:

‘ ¥ See note page 50. '

¢29) Ld Raym. 917.
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$#on. for {o hasardoys a mede of criticifny.
Ulpiaa has mot faid, ¢ falis culpa qualis in
¢ commodato ;’’ nor dpes the word uT im-
ply a8 exact refemblance : he meaned, that
a-pawnee was anfwerable .for neglect, and
gave the firfk inflance that occurred of an:
other contrad, in which the party was like:
wrife an{werable for neglec?, but left the fore
er degree of negligence to be determined by
his general rule; conformably to which he
himfelf exprefsly mentions picNus amon
other contralts. reciprocally wufeful, and diE
tinguifhes it . from commoupATUM, Wwhence
the borrower. foely derives advantage.*

It is rather lefs eafy to an- cpe in e
f{wer the cafe in the Book of Book of A
Agffe, which feems wholly fub- *** ‘
werfive of my reafoning, and, if it fland un.
explained, will break the harmony of my
fyftem ;}- for there, in an aion of detinue
for a hamper, which had been bailed by the
plaintiffito the defendant, the bailee pleaded,
¢ that it was.delivered: to him in gage for a
¢ certain fum of money ; that he had putit
¢ among his.other goods ; and that all tos
¢¢ gether had been /fojer from him :” now
a¢cordiog to my ddérine, the plaintiffmighs
have demiurred to the plea ; but he was
driven ta reply, ¢ that he fendered the money
¢¢ before the flealing, and that the. creditox

® Befere, p. 17, 18, $ 99 Ass. pl. 58.
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¢ refufed to accept it,” on whieh fa& iffue
. was joined ; and the reafon affigned by the
Chief Juftice was, that, « if 2 man bail goods
¢ to me to keep, and I put them among my
¢ own, I fhall not be charged if they be
¢ flolen.””. To this cafe I anfwer : firfl, that,
if the court really made no difference . be-
tween a pawnee and a depefitary, they were
indubitably miftaken ; for which aflertion
I have the authority of Bra&on, Lord Holt,
and St. German, who ranks the taker of &
~ pledge in the fame clafs with a birer of
. goods ;* next, that in 2 much later cafe, in
the reign of Hen. VL where a biring of cuf~
tody feems to be meaned, the diftinction be-
~ tween a theft and a robbery is taken agreeas
bly to the Roman law ;1 and, laftly, that,
although in the ftriét propriety of our Eng-
_ lith language, to feal is to take clandeftne-
_ Iy, and to rob is to feize by widlence, corref-
. ponding with the Norman verbs embleer and:
robber, yet thofe words are fometimes ufed
_ ipaccurately ; and I always fufpeéted, that
the cafe in the Book of Aflife related to a
" robbery, or a taking with force ; a fufpicion
_ confirmed beyond any doubt by the judi.
. cious Brook, who abridges this very cafe
~ with the following title in the margin,
¢« Que ferra al perde, quant lefs biens font:
. ®Doce. and Stug. dial 2 ch. 38,
. 1 Before, p. 50; sce note,.
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* pobbes::”* and in a modern work, where
the old cafés are referred to, it appears to
Rave been fettled, in conformity to them
and to reafon, « that if the pawn be laid up,
 and the pawnee be robbed, he thall not be
“ apfwerable :”{ but Lord Coke feems to
have ufed the word folen in its proper fenfe,
becaufe he plainly compares a pawn with d
- If, indeed, the thing pledged be taken
épenly and wiolently through the fault of the
pledgee, he fhall be refponfible for it ; and,
after atender and refufalof the money owed,
which are equivalent to aétual payment, the
whole property is inftantly revefied in the pledg-
or, and he may confequently maintain an
a&ion of trover :} it is faid in a moft ufe.
ful work, that by fuch tender and refufal,
the ‘thing pawned ¢ ceafes-to bea pledge,
¢ and becomes a depefit;”’§ but this muft
be an error of impreflion ; for there can
never be a depofit without'the owner’s con.
fent, and a depofitary would be chargeable
only for grofs negligence, whereas the pawn.
ee, whole fpecial property is determined

* Abr tir. Bailmeut, pl 7. t 2 Saik. 522 .
$ 2 ass, pl. 28, Yelv. 179. Ratcliff and Devis.
' §Laaw of Nisi Prius, 72.(30) .

€30) In the subzequent editions of thiat work, the worids;
¥ and becomes a deposit” are omitted. .
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tE

by the wrongful detainer, becomes liable . in
all poffible events to make good the thing
loft, or to relinquifh his debt.* . = -

The reafon given by Coke for -

Lord Coke's . hig doétrine, namely, ¢ becaife
reasons con. N . .

tested:  the pawnee has “ a progerty in
. . the goods pled%ed,” is applica-
ble to every other fort of bailment, and

proves nothing in regard to any particular

- fpecies ; for every bailee has a temporary

qualified property in the things of which pof-
feflion is delivered to him by the bailer,
and has, therefore, a pofleflory action or an
appeal in his own name againft any firanger
who may damage or purloin. them.} -By
the Roman law, indeed, ¢ even the poffef-
¢ fion of the depofitary was holden to be
¢ that of the perfon depofiting ;*’ but with
us the general bailee has unqueftionably a
limited -property in the goods intrufted to
his care : he may not, however, #/z them on
any account without the confent of the
owner, either exprefsly given, ifit can poffi-
bly be obtained, or at leaft firongly pre-
fumed ; and this prefumption varies, as the
thing is likely to be better, or worfe, or not

- at all affe@ed, by ufage ; fince, if Caius de-

pofit a fetting-dog with Titius, he can hardly

"be fuppofed unwilling that the dog thould

be ufed fur partridge-thooting, and thus be
. *Ld Raym.917.  { Yearb 21 Hen. VIL 14. b. 15. a:

-
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confirmed in thofe Kabits which make him
valuable : but, if clotbes or linen be depofit«

ed by him, one can fcarce imagine that he .
“would fuffer them to be worn ; and on the

other hand it may juftly be inferred, that he
would gladly indulge Titius in the libert

of ufing the books of which he had the cuf. -
tody, fince even modeérate care would pre-
vent them from being injured. In the fame
manner it has been holden, that the pawnee
of goods, which will be impaired by ufage,
cannot ufe them ; but it would be other.
wife, I apprehend, it the things pawned ac.
tually required exercife and a continuance of
habits, as fporting-dogs and horfes : if they
cannot be hurt by being worn, they may
be ufed, but az the peril of the pledgee ; as,
if chains of gold, ear-rings, or bracelets, be
Jeft in pawn with alady, and fhe wear them
at 2 public place, and be robbed of them on .
her return, the muft make them good :— |
¢¢ if the keep them in a bag,” fays a learned
and refpe&able writer. ¢ and they are Aok
en, the fhall not be charged ;”’* but the bag
could hardly be taken privately and quietly
without her omiflin of ordinary diligence ;
and the manner in which Lord Holt puts
the cafe eftablifhes my fyftem, and confirms

“the anfwer juft offered to the cafe from the -

Year-book 3 for, <« if fhe keep the jewels,” .
- # Law of Nisi prius, 72, T
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fays he, “ locked upin her cabinet, and her
¢« cabinet be droken open, and the jewels tak-
“ en thence, the will not be anfwerable.**
Again ; it is faid, that where the pawnee
is at any expence to maintain the thing giv-
en in pledge, as, if it be a horfe or a cow,
he may ride the horfe moderately, and milk
the cow regularly, by way of compenfation
for the charge ;} and this.doétrine muft be
-equally applicable to a general bailee, who
cught neither tobe injured norbenefitted in
any refpet by the truft undertaken by
him ; but the Roman and French law, more
agreeably to principle and analogy, permits
indeed both the pawnee and the depofitary
to milk the cows delivered to them, but re-
quires them to account with the refpe&live
owners for the value of the milk and calves,
dedv&ing the reafonable. charges of their
nourifhment.} It follows from thefe re.
‘marks, that Lord Coke has affigned an in-
adequate reafon for the degree of diligence

which is demanded of a pawneé ; and the -

true reafon is, that the law requires nothing
extraordinary of him.

-~ But if the receiver in pledge were the on.
ly bailee who hid a fpecial preperty in the
thing bailed, it could not be logically infer.
red, “ that, sberefore, he ought to keep:it’

" # Ld- Raym.917. tow. 124, -
{ Poth. Depor, @, 47. Nantissement, n. 35,
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€ merely as bis own :” for, even if Caius
haveanabfolute undivided property in goods,
jointly or in common with 'Septimius, he
s hound by rational, as well as pofitive law,
to take more care of them than af his own,
unlefs he be in fa& a prudent and thought-

" ful manager . of his own concerns : [ince.

every man ought to ufe ordinary diligence
an affairs which intereft another as well
as himfelf : ¢ Aliena negotia,” fays the .

. emperor Conftantine, * exao officio ge-

suntur.”’* . ' :

The .conclufion, therefore, drawn by Sir
Edward Coke, is no lefs illogical than his
premifes are weak ; but here I muft do M,
L.e Brun the juftice to obferve, that the ay-

_gument, on which his whole fyftem is foun-*

ded, occurred likewife to the great oraclé
of Englith law ; namely, that a perfon who -
had a praoperty in things committed to his
-charge, was only obliged to be as careful of
phem as of bis own goods ; which may be

. .very true, if the {entence be predicated of a
- man ordinarily careful of his own ; and, if

.that was Le Brun’s hypothefis, he has done
Jittle more-than adopt rhe fyftem of Gode-
froi, who exal@s ordinary diligence from a

- pariner; and a eo-proprietor, but requires 2.

higher degreetin eight of the tem preceding

_ contralls.

®.C.4.35,21.
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Pledges for debt are of the higheft anti-
quity : they were ufed in.very early times
by the roving Arabs, one.of whom finely
remarks, ¢ that the life of Man ig ng more
“ thdn a pledge in the hands of Deftiny;”(31)
and the falutary laws of Mofes, -which for.

bade certain implements of hufbandry and_ '’

a widow’s raiment to be givenin pawn, de~
ferve to be imitated as well as admired.—
The diftin&tion between pledging, where-
pofieflion is transferred 1o the creditor, and
bypoibecation, where it remains with the

- debtor, was originally Attic ; but fcarce

any part of the Athenian laws on this fub:
je€t can be gleaned from the ancient.orators,
except what relates to bottomry. in' five
fpeeches of Demofthenes. C

: - I cannot end this article with. -

Turkishlaw. oyt mentioning a lingular cafe

- from-a curions manufcript at
Cambridge, which contains a colleétion of
queries in Turkith, together with the decifs
ions or concife anfwers. of the "Mufti at

_=*(81) This sentiment is peculiarly -oriental : it is naturally -

suggested by the hazardous vicissittdes which. atvend the purd
suits cf.the wandering Aral).  Under its religious inflvence,
the believers in Mahomnét have fiercely encountered the din.
gers of battle, or have supinely. fallen by the:ravages of the
plague: it has toler «d the horrers of a bloody and degrading -
despotism, and igsupplies the *‘cuspe dier8® in the volisptuous
effusions of whe Eastern poets. The mooral it contains is mor
P;}Pt;’rly applied, ard very pathetically ‘dilated, in-the Rock
of Job. oL e : K ‘

. R S :

-~
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Conftantinople ; it is commonly imagined,
that the Turks have a tranflation “in their
own linguage of the Greéek code, from
which they have fupplied the defects of their
Tartarian and Arabian jurifprudence ;* but
I have not met with any {uch tranflation, ab
though I admit - the cdnjecture to bé¢ highly
probable, and am perfuaded, that their nu, .
“merous treatifes oo Mahomedan law are
wm'thy, on many accounts, of an attentive
examination. Thecafe'was this, ¢ Zaid had
¢ left with Amru divers goods in pledge for
¢ 5 certain fum of money, and - fome ruffians,
¢ having entered the houfe of Amru, took
#.away his own ‘goods together with thofe
< pawned by Zaid.” Now we muft necef-
farily fuppoie, that the creditor had by bis
ewn fqult; given ocecafion to this robbery ;
otherwife we may boldly pronounce, that’
the Turks.are wholly unacquainted with
the imperial laws of Byzantium, and that
their own rules are totally repugnant to nat.
ral juftice ; for the party proceeds to afk, -
¢ whether, f nce the debt became extinét by the
" S lofs of the pledge, and fince the goods pawns -
“ ed exceeded in value the amount of the
“ debt, Zaid could legally démand the bal.
" % ance of Amru ;” to which queftion the
great law.officer of the Othmarn court
.~ anfwered with the brevity ufual on fuch

® Duck. de Adgh. Jur. Civ. Rom, L. 3. 6«

¢« 2

*
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occaﬁons. Olmaz, it carmot be. "This cuf-
tom, we muft confefs, -of propofing -cafes
both of law and confcience under feigned
pames to the {upreme judge, whofe anfwers
are confidered as folemn decrees, is admira-
bly calculared to prevent partiality, and to
fave the charges of litigation.

V, The laft fpecies of baulmen}
Lawof i8 by no means the leaft important @
hiring.  the five, whether we confider - the
' infinite convenience and daily ufe of
the ‘contrat itfelf, or the variety of its
branches, each ‘of which fhall now be fuc-
cinétly, but accurately, examined.
= 1. Lomtw, or locatio-coondultio,
" Riirgofa  Ril is a contraé?‘by whith the
TRz hirer- gains a. tranfient qualified

property in the thing hired, and
. -tbe owner. acquires an abfolute. property
in the ftipend, or price, of the hiring ; {o
that, in truth, it bears a firong refen.blance
to the contra& of emptio-venditio, or.saLe 5
and, fince it is advantageous to bofb con-’
tra&xng parties, the harmonious. confent
of nations will be interrupted, and one ob-
ject of this. Effay defeated, if the laws of
England fhall be found, on a fair inquiry, t®
demand of the hirer a more than ordinary

" * Publ. Libr. Cambr.MSS Dd. 4. 3. See Wotten, L1i,
Hywel Dda lib 2. cap, 2. § 29. note x. It may pessibly be -
the ucage in Tu: key to stipulate ¢ ut amissio plgnons hueaet
© de bxmrem," asin C- 4, 24, G i .

-
[ ] . i s
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degtée of diligence. In the moft recent

publication that I have read on-any’ legal
fubjedt, it is exprefsly faid, ¢ that the hirer
“¢¢ is to take all imaginable care of the goods
<«.delivered for hire :”’* the words a// imag--
inable, if the principles before eftablithed bé
juft, are too ftrong for practice even in the
Rri@ cafe of borrowing ; but, if we take
them in the mildeft fenfe, they muft. imly

- an exiraerdinary degree of care ; and this

dorine, I prefume, is founded on that of
"Lord Holt in'the cafe of Coggs - '
and Bernard, where the great -1#d Holvs
yuadge lays it down, * that, if .janed
¢ goods are lg;t out forareward, ~ = -
"¢ _the birer is bound to the utmost dili-
< gence, fuch as the MosT difigent father of &
«_ family wes.’t It may feem bold to con=
trovert {o - refpetable’ an opinion : but,

* without infifting on the palpable injuftice: =

of making. a borrower and a birer anfwer-

- “able for precifely the fame degree of neg-

let, and without urging that the point -
awas not then before the court, I'will engage

. %o fhow, by tracing the do&rine up to its-

peal fource, that the didtum of the Chief Juf-
tice was entirely grounded on a grammatis
cal miftake in the tranflation of a fingle Lae.

-

# Law of Niikl’rim, 3 edition gorrested, 72.. - 7
t Ld. Raym.916. .
. M2 .

>
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In the fir® place, it is indubitable that his
lordfhip relied félely on the authority of
BraGion 5 whofe words he cites at large,
and immediately fubjoins, « whence it ap-
¢ pears, &¢.” now the words * talis ab-eo
¢ defideratur cuftodia, qualem pLL1GENTIS-
 simus paterfamilias {uis rebus - adhibet,””
on which the whole queftion depends, are
copied exaétly from Juftinian,* who in.
forms us in the proeme to his Inflitutes,
“that his decifions in that work were extraét-
ed principally from' the Commentaries of Gai-
" us ; and the epithet diligentiffimus is in fack
ufed by this ancient lawyer,} and by him
alone, on the fubjet of hiring : but Gaius
is remarked for writing with energy, and
for being fond of -ufing fuperiatives where
all other writers are fatisfied with pofitives ;1
fo that his forcible manner of exprefling
himfelf, in this inftance as in fome others,
miiled the compilers employed by the Em-

peror, whofe words Theophilus rendered .

more than literally, and Braéton tranfcrib-
"ed; and thus an epithet which. ought to
have been tranflated ordinarily diligent,
has been fuppofed to mean extremely care-
ful. By reifying this miftake, we re-
flore the broken harmony of the Pandects.

" % Bract 65.b. Justin. Inst, 3. 95.'5. where Theophxlus has
eopbodra cpimelenatos-, S ! .
'$D.19,3.25. 7. - 4 Le Brom p.93.

et S — i Aitiene. MM S e
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with the Infitutes, which, together with the
Code, form one connefled work,* and, when
properly underitood, "explain and illuftrate
each other ; nor is it neceflary, I conceive,
to adopt the - interpretation of M. De Fer-
riere, who imagines, that both. Juftinian
and Gaius are fpeaking only of eafes, which
Jrom  their . nature, demand extraordinary __ .
care.f e ' L
There is no authority then a-

gaintt the rule, which requires of Rules ana”

- a hirer the fame degree of dili- remarks.
gence that all prudent men,-that -
is, the generality of mankind, ufe in keeping -
their own goods ;. and the juft diftinction
between borrowing and biwing, which the
Jewith lawgiver emphatically makes, by
faying; “if it be an hired.thing, it'came for
¢ is hire,”’} remains. eftablithed by the cons .
current wildom of ‘nations in all ages.
- If Caius, therefore, hire a horfe, he is
bound to ride it as moderately and treat it
as carefully, as any man of common difcretion

_ would ride and treat his own horfe ; and ify
through bis negligence, as' by leaving the
door of his .flable open at- night, the horfe
be flolen, he muft anfwer for it ; but not, -
if he be rebbed of it by highwaymen, uniefs -

- by his imprudence he gave occafion to the
" ®Bur. 436. t Iut, voh v.p. 188,

© §Esed.xxil, 1. -
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robbery; as by travelling at unufual hours;

or by taking an.unufual road : if, indeed,
he hire a carriage and any number of horf~

es, and the owner fend with them his poftil-.

ion or eoachman, Caius is difcharged from
all attention te the horfes,and remains o‘l:gg-'
ed only to take ordinary care of the glafles
and infide of the carriage, while he fitsin it.

Since the negligence of a fervant, ¢&ing
under his mafter’s direclions, exprefs or implis
ed, is the negligence of the matfter, it fol
lows, that, if the fervant of €aius injure or
kill the horfe by riding it immoderately, or
" by leaving the ftable door open, fuffer
thieves to fteal it, Caius muft make the ows
ner a compenfation for his lofs ;* and it is
juft the fame if he take a ready-furnithed
{odging, and his guefts, or fervants, while
. they a& under the authority given by him,
damage the furniture by the omiflion of or=
dinary care. At Rome the law was not
quite fo rigid ; for Pomponius, whofe opin«
ion on this point was generally- adopted;
made the mafter liable only when he was

culpably negligent in admitting .carelefs guefds or-

Jervants, whofe bad qualities ,he ought ' to-
have known :} but this ditin&ion muft:
" have been perplexing enough in pratice ;.
and the rule which, by making the head of
a family anfwerable indifcriminately for the:
»Salk. 262. Ld- Baym. 916, - $D.19.2. 18,

o Tesitnem- -
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faults of thofe whom he receives or em.
ploys, compels him to keep a vigilant eye-
on all his domeftics, is not only more fim..
ple, but more .conduétive to-the public fe-
curity, although it may be rather harfh in
fome particular inflances.* It may here be:
obferved, that this is the only contra& to

“which the French, from whom our word

bailment was borrowed, apply a word of the
fame origin ; for the letting of a houfe or
chamber for hire, is by them called baila
oyer, and the latter for hire, bailleur, that is
bailor, both ‘derived from the old verb bail-
Jer; to deliver ; -and though the contraéts
which are the fubjeé of this Efflay, be gener.
ally confined to moveable things, yet it will
not be improper to add, that, if immoweable

roperty, as anorchard, a garden, or a farm,
be letten by parol, with no other flipulation
than for the price or rent, the leflee is boand
to ufe the fame diligence (82) in preferving
~ # Poth. Louage, r. 193- ’

.

oo,

[ M

.~(32) 1t should seem that upon a similar principle the Chief
ustice, in the case of Cheetham v. Hampson, 4 Term Rep,

- 319, cbserves, ¢ It is so notorionsly the duty of the actual oc-

« cupier to repair the fences, and so little the duty of the land.
¢ lord, that, withmut any agreement to that effect, the landlord
& may maintain an action against the tenant for not so duing
€ upon the ground of'the injury done to the inheritance.”—
See also the case of Powley v. Walker, 5- Term Rep. 373, in
which it was decided that the * mere relation of landlord and
& enant” was a consideration to entiile the plaintiff to recoves

. . . . . P |
damages in an action of assumpsit * for not managing a farmin

“ a1 husbandlike rnanner.” )
@
.
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the trees, plants, or implements, that every
prudent perfon would ufe, if the orchzrd,
garden, or farm, were his own.
. 2. Locatio oPeRis, whichis propa
Hirng of erly fubdivifible to two branch+
wosk.  es, mamely, fasiendi, and mercium
wbendarum, has a moft extenfive
influence in civil life ; but the principles,
by-which the obligations of the contra&-
ing parties may be afcertained, are no lefs
obvious and rational, than the objects of
the contradt are often vaft and impertant.*®
If Titius deliver filk or velvetto a tailor.
for a fuit of clothes, or a gem to a jewel-
ler to be fet or engraved, or timber to a car-
penter for the rafters of his houfe, the tailor,
the engraver, and the builder, are not only

obliged to perform their feveral undertalk-

ings in a workmanly manner,t but fince
tbzy are entitled to a reward, either by exprelb

- * It may be usefulto mention a nicety of the Latin language 2

in the apphcatmn of the verbs Locare and conducere ; the em=
ployer, who gives the reward, is Jocator operis. but conductor of,
eraruan ; while the party employed.” whio receives the pay, is
locaror operaum, bu: cmu.‘ucmropcrn ‘Heinecc, in Pand, pu 8. i

020 So, in Hevace,

* Tu secanda marmora
« Locas”—
which the stonehesver or mason condux:t

1 Vemr, 268 erroneously printed 1 V'ern 268. 7n all the edi*

. tions of Bl. Com. ii. 452. The innume:able mulitude of ine

accurate or idle references in our best reports and law- tmn, u
the bane of the student and of the practiser, T

) -t — c . . oyt

-~
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bargain or by implication, they muft alfo
take ordinary care of the things refpetively
bailed to them+ and thus, if a horfe be de-
Jivered either to an agifting farmer for the
purpofe of depafturing in his meadows, or
to an hoftler to be drefled and fed in his
ftable, the bailees are anfwerable for the
Jofs of the horfe, if it be occafioned by the
ordinary neglect of themfelves or their fer-
vants. It has, indeed, been adjudged, that,
if the horfe of a gueft be fent 7o pafdure by
the owner’s defire, the innholder is not, as
JSuch, refponfible for the lofs of him by theft
or accident 3* and in the cafe of Mofley and
Foflet, an action againfl an agifter for keep-
ing a horfe /o negligently that it was fiolen,
is faid to have been held maintainable only
by reafon of a fpecia/ affumption ;} but the
caf¢ is differently reported by Rolle, who

. mentions no fuch reafon ; and, according

to him, Chief Juftice Popham advance

generally, in conformity. to the principles
before eftablithed, that, < if a man, to
“ whom horfes are bailed for agiftment,
“ Jeave open the gates of his field, in confe-

- ¢ quence of which neglect they ftray and

% are flolen, the owner has an aétion againft
% him :”’ itis the fame if the innkeeper fend

_*8Rep.32. Cayle’s case. $Mo.543. 1Ro, Abr.4
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* fumes to Caius, that he will build. and
% cover his houfe within a time limited, and
« fails to do it, Caius-has an afticn on the
¢ cafe againft the builder for this breach of
“ his exprefs promife, and fhall recover a
% pecuniary fatisfattion for the injury fus-
¢ tained by fuch delay.”* Thelearned au-
thor meaned, I prefume, a common tuil
der, (86) or fuppofed a confideration to be
given ; and for this reafon 1 forbear to cite
his doctrine as in point un the fubje of an
action for the non-performance of a man
&atary.} :

¥ 3 Comm. 157. ~ 1P.6566,70,71.

b

(36) Sce ‘Elsee v. Gatward,” 5 lerin Rep. 150°  ['be first

ecunt o, the declaration in that case ana upor whichit princi-
paly tumed. aileged, that the defenant, who w as a carpenter,
wan 1e:aned by the plamnfts to build and repair ceriain hous-
es, bu: it was nor stated shat he was to receive any consideration,
or that he entersd uponhis work, Lord Kenyon observed, < no
¢ censideraton 1e-ults fr-m the defendant’s sittarion as a car-
“penter nor is he beund to perforin ull the work that ys tene
 dered io him.”  Mir Justice Ashhurst in giving his opinion
on the sam:e cese, renarked the fullowing disuncuons: ¢ Ifa
* party undertake toperform work, and proceed on the employ-
“ ment, he makes himself liable for anv misfesance in the
% ccurse of that work : but, if he undertake and do not pro-
“ cced on the work, no action will l'e against him for the
“ nonfesarce —1In this case the defendant’s urdertaking was
“ merely voluntary, no consideration for it being stated.=
** There was nocustem of the realn, or anv legal obligation
*¢ to compel him to perform this work, and that distinguishes
# this care from *hese of a'‘common carrier, porter, and ferry-
 man, who are bound by their situations in life to performthe
* work terdired tothem ; buta carpenter, as such, 18 not bound
by any such obligution,”

e mana
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Excepticns The modern rule concerning
trom the gen. @ common carrier. is, that ¢ noth.
eral rule. ing will excufe him, except
the alt of God, (87) or of the Kings enes
mies ;”’* but a momentary attention to the
principles muft convince us, that this ex-
ception is in truth part of the rule itfelf,
and that the refponfibility for a lofs by rab-
bers is only an exception to it ; a carrier is
regularly anfwerable for negle&, but not,
regularly for damage occafioned by the at-
tacks of ruffians, any more than for hoflile
violence or unavoidable misfortune ; but the

* Law of Nisi Prius 70, 71,

(87) See the case of * Forward v. Pittard,” 1 Term Rep.
'97, where the excuse founded on the * Act of God” is very
fully considered, ard where the defendant, a common carrier,
was held answerable * in the nature ¢f an insurer,” for goods

‘which were accidentally consuimed by fire. A similar decis”

ion was given in the case of * Hjde v. the Trent and Mersey
* Navigation Company,” 5 Term Rep. 389. These two cases
differed in circumstances, but were both governed by the con-
ract of undertaking to deliver, it appearing in evidence, that
the goods had not reached the place of their fiza/ destination.
Where, howcver, goods not having arrived at the place of fi-
nal delivery, are out of the cus:odv of the carrier as sucd, this
conatruction does not apply ; and it was accordingly determin-
edin the case of * Garside v. the Proprietors of the Trent and
& Mersey Navigaticn,”” 4 Term R. 389. that a common carriet
*between A. and B. employed to carry goods from 4 to B. tobe
forwarded 1o a third place ("by another carrier, according to the
customn, ) and putting them gratuitously in his warehouse at B.
where they were accidentally destroyed by fire, before be bad as

gﬁmnw of forwarding them, was not respomsible for the
58, -
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merely a pradtcal {cience, cannot ufe terms
too popular and perfpicuous. (39)

In a recent cafe of an action againft a car-
rier, it was holden to .be .no excufe, ¢ that
¢ the thip was tight when the goods were
¢ placed on board, but that a rat, by gnaw-
¢ ing out the oakum, had made a {fmall hole,
< through which the water had gufhed ;”"*
but the true reafon of . this decifion is not
mentioned by the reporter : it was, in fa&,
at leafp ordinary uegligence, to let a rat do

fuch mifchief in the veflel ; and the Roman °

law has, on this principle, decided, that « fi
« fullo veftimenta poliendo acceperit, eaque
“ mures roferint, ex locato tenetur quia
 debuit ab hac re cavere.”’t ~

*® I Wils. part 1. 281, Dule and Hall,

+D. 19. 2. 13. 6.

(39) Long use seeins to have rendered the legal sense and
mening of thewords “*actof Ged™ sufiiciently perspicuous,
a0d would perhaps, make the sub:titution of cthers autended
with inconvenience. It must be admitted, geneially, shat
the ¢ techmcal application’ of solemn expressions is highly
indecorous ; but if, beside theolagy, there be any science, in
treating of which such expressions are ullowable, it is lagv'
‘I'he daily affairs of life evince how iatimately and necessatily
the sanctions of religion are practically blended with human
juriepradence; the rational connexion between them is de
voutly intimated by J ustinian (Preem. ad Instit.) aud sublime-
Jy personified ina much admired passage of an English clas
sic—+* Of Law. no less can be acknowledged than thar her
» seat is the bosom of God, and her vo ¢e the harmeny of the
s world : ail things in hetven and on carth do hLer homage,
s the very least as feeling her care, and, the gre=tesi, 25 gt
s exemnpred from her pawer.” (Hocker, Ecc. PUP‘\
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‘Whatever doubt there may be ameng
civilians and common-lawyers in regard to
@ casket, the contents of which are concealed
Jrom the DEPOSITARY,* it feems to be gen-
erally underftood, that a common carrier is
anfwerable for the lofs of a box or parcel,
be he ever fo ignorant of its contents, or be
thofe contents ever fo valuable, un/efs he
-make a fpecial acceptance :1- but grofs fraud
and impeofstion by the bailor will deprive
him of his aftion, and if there be proof that
the parties were apprifed of each other’s in-
tentions, although there was no perfonal
communication, the bailee may be confid-
ered as-a fpecial acceptor : this was ad.’
judged in a very modern case particularly
circumftanced, in which the former cases’
in Ventris, Alleyne, and Carthew, are exama
ined with liberality and wifdom; but, in
all of them, too great ftrefs is laid on the
reward, and too little on the important mo-
tives of public utility, which alone diftinguifh
a carrier from other bailees for hire.}
® Before, p. 42, 43, 4% 1 1Stra. 145, Titchburn and White,’

1 Burr. 2998, Gibbon and Paynton.  See 1 Vent, 238. Al
93. Carth. 485. (40) . .

(40) See the case of Clayv. Willan and others, 1 H Black,
Rep- 298. An action in the usval torm against common car-
riers was brought against the defendants, who were proprietors
of a stage coach: they had published printed proposals, men.

" tioning “that cash, writings. &c. and similar valuable articles,

exceeding the sum of 5l. would nat be accounted for if lost,unless
02 ’

~
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L concen- Though no fubftantial dif.

inynasters N ; -
of vesseis.  ference is affignable between

carriage by /and and-carriage by
water, or, in other words, between 3 ewag-
gon and a barge, yet it {oon -became neces-
sary for the courts to declare, as they.did in
the reign of Jamvrs L that a common: bopman
like a common waggoner, is- refponfible for
goods committed to his cuftody,evenif he
be robbed of them ;* but the reafon faid to
have been given for this judgment, namely,
becaufe be had hbis hire, is not the true one ;
fince, as we have before fuggefted, the

"7 # [fobs ca. 30. 2 Cro. 330. Rich and Kneeland. * The
¢ firit case of the kind,” said Lord Holt, ¢ to be found in
¢ ourbooks” 12 Mod. 480-

entered as such, and a penny insurance paid for each pound val.
ve,” when delivered to the book-keeper or any other person
fn trust. to be conveyed by any carriage belonging to their
mn.  The person who brought the plaintiff’s parcel to be
booked kne-v of the above terins, and that the parcel was a=
bove 5/ value, but did not discover the contents, and paid on.
iy the ordinary price of carriage. which amounted to 25+ with-
an additional demand of 2d. for booking,  There were counts
g the declaration for money had and r-ceived, lent and ad-
varced, &c. and the plaintiff £nding that by the express terms
of the printed proposal, he could not recover even to the a-
mount of 5/. elaimeda verdict for 25 24. in order to secure
bis costs, no money having been paid into court by -the
defeudants, or tendered before the action was commenced ;
but .he court decided that the plaintiff was not entitled either
to the 5. or the money advanced for the carriage or booking.
In the above case no proof appears to have been adduced of
negligence, or conversion of .he parcel by the defendants or:
their servants; and it would have been inconsistent with les"
gal principles to have presumed that the defendants acted
contrary to the trust reposed in them. : . ’

T m
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recompence could only make him liable for
temerity and imprudence ; as -if a bargemas-
ter were rafhly to.fhoot a bridge, .when the
bent of the wenther .is tempeffuous; bug not
for a ‘mere cafualty, as.if a hoy in good con-
dition, thooting a :bridge at.4 proper time,
were- driven againft a pier by a fudden
breeze, and.overfet by ithe wiclence :of the.
fhock ;* nor, by parity of reafon, forany
other. force too great to be refifted :t . the
pablic employment of the heymar, and that
difirdf? 'which an ancient writer-juftly calls
the fiirw of. wifdom, ave.the real grounds of
the law’s rigour in making fuch 2 -perfon
refponfible for a lofs by robbery.”. - - )
*.-All that has juft been advanced concern
ing a land carrier may, therefore, be applied-
to a bargemafter or beatman : but,in cafe
of a:tempett, it may fometimes happen that -
the law ‘of jet/an and average may occafion
a difference. Barcroft’s cafe, as-is it .cited
by Chief Juftice Rolle, has fome appearance
of bardthip: ¢ a box of jewels had been de-
¢ livered to-aferryman, who knew not what -

- % if conteined, and a Tudden ftorm arifing in

«the paffage, he threw the box: 'into the
s fea ; yet .it- was refolved that ke fbould
- * 1 Stra. 1238 Amies and S’?cvém. ”

" 4 Palm. 548- W. Jo. 159.  See the doctrine of inevitable

sccident most learnediy discussed in Desid. Heraldi Animadye
in Salinasii Observ. in Jus Atie et Rom. cap. xv.
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anfwer for it :”* now I.cannot help fus-
pedting, that there was proof in this cafe of
culpable neglgence, and probably the cafket
was both /mall and /ight enough to have been
kept longer on board than other goods ; for
in the cafe of Gravefend barge, cited on the
.benchby Lord Coke,itappears, that thepack
which was thrown overboard in a tempeit,
and for which the hargemen was holden 7s¢
anfwerable, was of great value and great
weight ; although this laft circumflance be
omitted by Rolle, who fays only, that the
mafter of the veflel had no information of its
contents.t

. The fubtility of the human mind, in -

finding diftin&ions, has ne bounds; and
it was imagined by fome, that, whatever
might be the obligation of a barge-mafter,
there was no reafon to be equally rigorous
in regard to the mafter of a fbip ; who, if
he carry geods for profit, muft indubitably
anfwer for the ordinary neglect of himfelf or
his mariners, but ought not, they faid, to
-be chargeable for the violence of robbers: it
was, however, otherwife decided in the
great cafe of Mors and Slew, where, “ eleven
¢ perfons armed came on board the fhip
- “ in the river, under pretence of imprefing
« fevmen, and forcibly took the ch~8~
¢ which the defendant had engaged t¢

& Au' 33. t2 Balstr, 280, R Ro. Abr. 567:

et S e B
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THE LAW OF BAILMENTS: 127,

¢ ry;” and though the mafter was entirely
blamelefs, yet Sir Matthew Hale and his
brethren, having heard both civilians and
common lawyers, and, among them, Mr.
Holt for the plaintiff, determined, on the
principles - juft before eftablifhed, that the
bailor eught to recover.* This cafe way
frequently mentioned. afterwards by Lord
Holt, who.faid, that ¢ the declaration was
¢ drawn by the greateft pleader in Kngland
¢ of his time.”’t :
Still farther : - fince neither the element,
on which the goods are carried, nor the mag-
nitude and form of the carriage, make any
difference in the refponfibility of the bailee,
one would hardly have conceived, that a di.
verfity could have been taken between a /et:
#er and any other thing. Our common law,
indeed, was acquainted with no fuch diver-
fity 5 and a private poft-mafter was pre-
cifely in the fituation of another carrier;
but the ftatute of CharleslL. - having es.
tablithed a general poft-oftice, and taken a.
way the liberty of fending letters by a pri-
®1Venir. 190. 238.  Raym.220. (41) ’
? Ld. Raym. 920.

(41) By Star. 7 Geo. II chap 15, § 1, itis enacted, " that
ship-owners shall not be liable for ary loss arising from the
iseonduct of the master or rhariners, beyond the value of the
sbipand freigh: ; e the ¢ase of * Surtos v.Muichlly 1 Tem
Rep. 18. .7 . | . N ’
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vate poft,* it was thought, that an altera,
tion was made in the obligation of the poft-

mafter-general ; and in the cafe of Lane

~ afid Cotton, three judges deter-

Caseof Lane .miped, againft the fixed and

and Cotron, . s

well-fupported  opinion  of.

- Chief juftice Holt, ¢ that the poft-mafter
« was not anfwerable for the lofs of a letter
¢ with exchequerbills in it :”’t now this
was a cafe of ordinary neglet, for the bills

were _ffolen out of the plaintiff’s letter in the
defendant’s office ;1 aud as the mafter has

#12. Cha. [l ch 35, See the subsequent statutes. -
4 Carth.487. 12 Mod 482. (42)

{ In addition to the authorities befere cited, see note p. 50,
for the distinction between 3 loss by stealth and by robbery, see
Dumoulin, tract De eo quod interest, n 184, and RoSELLA.
GASUUM, 28- b This last is the book which Si German im.
pronerly calls Summa Rosella. and by misquoting which he
wisled me in the passage concerning the fall of a bouse, p. 68-
The words of the author, Travamaula, arethese: ** Domus
% tya minabatur ruinam; don.us corruit, et interficit equum
¢ tibi commodatum ; certe non Eotest dici casus fortuitus g
ot quia diligentissimus reparacset domum, vel ibi non habitas.
¢ get; si awem domus non minabatur ruinam, sed impetu tem -
« pestatis val:dz correir, non ert tibi imputandum.”

*-(42) 1 Ld. Raymi 646 S. C.-See also Whitlield v. Lotd
le Despencer, Cowper, 754 where the decision in Lane v.
Cotronisconfirmed : and where it issettled, that no action of
the kind can be supported except in the ciicumstance of per.
sanal misconduct in any party employed by the Post-Office.
Lord Holt’s and our author’s reasoning on the subject ‘cer.
tainly possesses the ardvantageof analogy, but in the last case
Lord Mansfield (764) places the post establishment in a2 new-
Jight ; and the two concurring determinations now give the
daw on this point, producing that *certainty,’ which, as Lord
Coke observes, ¢ is the mother of quiet and repose,’
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" a great falary for the difcharge of his truft;

as he ought clearly to anfwer for the aéts of
his clerks and agents ; as the ftatute, pro-
fefledly enadted for fafery-as well as dife
pateh could not have been intended to de-

-prive the fubject of any benefit which he

before enjoyed ;' for thefe reafons, and for
many others, I believe that Cicero would
have faid what he wrote on a fimilar occa-
fion to Trebatius, ¢ Ego tamen sc£voLE
aflentior.””* It would, perhaps, have been
different under the flatute, if the poft had
been robbed either by day or by night, when
there is a neceffity of travelling, but even

. that queftion would have been indisputable ;

and here 1 may conclude this divifion of
my Eflay with obferving, in the phin but
emphatical language of St. GLrMAN, * that
¢ all the. former diverfities be “granted by
¢¢ fecondary conclufions derived upon the
“law of reafon,  without any fiatute made in

© S that behalf : and, peradventure, laws and
"¢ the conclufions therein be the more plain

¢ and the more open; for if any fatute
“ were made therein, 1 think verily, more
¢ doubts and queftions would arife upon the

- % fatute, than doth now, when they be only

% arguedand judged after the common-law.”t

) - *Epist. ad Fam. VII. 22.
.t Doct. and Stud dial. 2 chap. 38, last sentence? '

“+
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by Stiernhook, fully proves his afferfion,
*  that ¢ a depofitary was refponfible for irre-
S fiftible force ; but I obferve, that the
military lawgivers of the North, who enter- _
., tained very high notions of good faith and =
honor, were more ftri¢t than the Romans
in the duties by which depofitaries and oth-
er truitees were bound : an exaét conformi.
ty could hardly be expe&ted between the or-
dinances of polifhed ftates, and thofe of a
people who could fuffer difputes concern-
ing bailments to be decided by combat ; for
it was the Emperor Frederick II. who abol-
ithed the trial by battle in cafes of conteft-
ed depofits. and fubftituted a more rational
mode of proof.* . ‘ .
I purpofely referved to the -
Laws of the laft the mention of the Hinpu,
Indians. _or Indian, code, which the
—_— learning and induftry of my
much-efteemed friend Mr.Halhed has made.
acceflible to Europeans, (43) and the P&r.

#LL Longobard. lib.2. tit. 55. § 35. Constit. Neapol L. =
-2. tit. 34, ' . ‘ .

! (43) By an Englisn translation published in 1781, the pre- -
_face to the work contains reany valuable remarks on the histo.
.7y and antiquities of India: withrespec: 1o the code, Sir Wil
liam Jotes truly observes that * the rules of the Pundits
concerning saccession 10 property, the punisbinent of offences,
and the ceremonies of religion, are widely different from ours ;** -
it may, however, be iemarked, that the chapter ¢ of the
division of inberitance of propercy,” and that ¢ of justice,’ -
areby nomeans unworthy the attention of the British law-
yer, who is disposed to extend the researghes connected with

B
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s1aN tranflation of which I have had the
pleafure of feeing : thefe laws, which muft
in all times be a {fingular objeét of curiofity,
are now of infinite importance : fince the
happinefs of millions, whom a feries of a.
mazing events has fubjefted to a Britith
power, depends on a firi¢t obfervance of
them. ‘ ‘

It is pleafing to remark the fimilarity, or
rather identity, of thofe conclufions, which

-pure unbiafled reafon in’ all ages and na-

tions feldom fails to draw, in fuch juridical.
inquiries as are not fettered and manacled
by pofitive inttitution: and although the
rules of the Pundits concerning fucceffzon to
property, the punifbment of - offences, and the
ceremonies of religion, are widely different

" from ours, yet in the great fyftem of con-

his professionai science.  From the foliowing passage in the
chap:er ¢ of justice,”” a tyro at the bar may derive some prcfit-
able instruction in the impoitant and difiicult art of cross-ex.
amination. ¢ When twe persons, upon a quarrel. refer to
4 arbiirators, these arbitrators, at the time of examination,

% shail cbserve both the plaintfl and defendant varrowly,
. ¢t and take notice if either, and which of them, when he is

¢ speaking, bath his voice faulter in his throat, or his colour
¢ change, or his forehead sweat, or the hair ot his body stand
«¢ erect, or a trembling come over his limbs, or his eyes wa-
€ ter ; or if during the trial. he cannot stand still in his place,
« or frequently licks and moistens his tongue, or hath his
* face grow dry, or in speaking to one point, wavers and
« shufles off to another, or if any person puts a question to

,**hin, is unable o return an answer ;~from the circumstan-

« ces of such commotions they shall distinguish the guilty
« party.”  Hulhed’s Code of GentooLaws, ¢. 3 p. 105,

“.
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o THE LAW OF BAILMENTS 139

1L The rules, which may be con- Rules:
“fidered as asioms flowing from nat--
“ural reafon, good morals, and found pohcy,

~ are thefe :

1. A bailee, who derives 7o benefit from

. his undertaking, is refponfible only for

GRusS neglect.

" 2. A bailee, who alone receives bencfit .
-from the baxlment, is refponfible for sLicuT
neglect. .

8. When the bailment is beneficial to both
pames, the bailee muft anfwer for orRbIN--
‘ARY neglect.

_ 4. A SPECIAL AGREEMENT of any bai-
Jee to anfwer for more or /lefs, is in general
wvalid.

5.  ALL baxlees are an{werable for atual
FRAUD, even though the contrary be ﬁzpulat-
ed.

6. No bailee fhall be charged for a lofs

by inevitable ACCIDENT or irrefifbible FORCE,

except by jpecial agreement.

- 7. RoBBLRY by force is confidered as ir-
rcf iftible ; but a lots by private STEALTH is
prefumptive evidence of ordinary neglet.

8. Gross negle®t is 4 wiolation of good
Saith.

9. No acTioN lies to compel performance
of a naked contracl,

10. A reparation may be obtained by

ekl

4
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140 THE LAW OF BAILMENTS.

fuit for every pamace occafioned by an
. INJURY, -

‘11. The negligence of a servanT, aét-
ing by his mafter’s exprefs or implied order,
is the negligence of the masT.R.

III. From thefe rules the fol-
Propositions.  10Wing propafitions are evident-

' ~ ly deducible : -

1. A perosiTARy is refponfible only for-
6Rross negleét; or in other words, fora wi-
olation of good faith. ' '

2. A DErOSITARY, whofe chara@er is
known to his depofitor. fhall not anfwer for
mere neglect, if he take no better care of bis
own goods, and they alfo be fpoiled or de-
ftroyed. o .

3. A MANDATARY /o carry is refponfible
only for cross negle&, or a breach of geod

JSaith. . _ » N

4. A MANDATARY {0 perform a work is
bound to ufe a degree of diligence* adequate to.
the performance of it. .

5. A man cannot be  compelled by ac-
T1N to perform his promife of engaging
in a DEPOSIT OF a MANDA I'E. .
6. A reparation may be obtained by fuit
for pamacse occafioned by the non-perform-
ance of a promife to become a PLPOSITARY
“OF 3 5/ ANDA LARY, ’ e

7. A BOXROWER FOR USE is refponfible
for sLICHT negligence. - ’

R



>

- ey
v

e )
THE LAW OF BAILMENTS, 141

8. A PAwWNEE is anfwerablé for orRDINA.
RY negleét.

9. The .1rER of a2 THING is anfwerable
for orDINARY neglect. _

10. A workmaN for HiIRE muft anfwer.
for orDINARY negledt of the goods bailed,

< and apply a degree of sK1LL equal to bis under-

2aking. ,

11. A LELTER to Hirg of his car: and
ATTENTION is refponfible for oznrarazr neg-
ligence. : ’

12. A carrizr, for mrre. by land, or by

awater, is anfwerable for orprnarr negle&. -

1V. To thefe rules and propo-
ftions there are fome excep- Exceptions.
" ions. _ :

1. A man who jpontaneoufly and officioufly
engages to keep, or to carry, the goods of
another, though without reward, muft an.
fwer for sLIGHT negle&

2. If a man, through frong perfuafion

.

e
o

L

and with re/uffance, undertake the execu- -

tion of 2 MANDAT:, nOo more can be requir-
ed of him than a faip exertion of his ability.
8. ALL bailees becomne refponfible for

“loffes by CASUALTY OF VIOLENCE, after theig

refufal to return things bailed on a Law-
FUL DEMAND.

4. A porgoweR and a HiREg- are anfwer-

able in ALL kvenTs, if they keep the things

- borrowed, or hired after the flipulated

>
. -
\

-

-

.
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143 ° THE LAW OF BAILMENTS.

time, or ' ufe them differently. from their a-
- greement.

5. A DEPuSITARY and a PAWNEE are an-
fwerable in ALL rVeNTS, it they ufe the
things depofited or pawned.

6.-AN INN-KEEPER is chargeable for the.

s of his gueft within bis inn, if the gueft -
e robbed by the fervants. or mmam of the’
keeper.

_7. A COMMON CARRIER, by /and. or by
water, muft indemnify the owner of the
goods carried, it he be ruBBsw of them.

V. It is no exception, but a
gﬁ';m‘ > corollary, from the rules, that -
remank. ¢« every bailee is refponfible tor

’ ¢ alofs by ACCIDENT Or FORCE,
"¢ however inevitable or irrefiftible, it it. be
“ occafioned by that degree of negligence, for
 which the nature of his contra¢t makes
¢« him generally anfwerable ;> and ‘I may
here con¢lude my difcuffion. of this imper-
tant titlé in jurifprudence with a general.
and obvious remark ; that « all the preced-
¢ ing rules and proP()ﬁtxom may be diver-
« fified to infinity by the circumflances of ev-.
“ ery particular cafe ;” on which circum-
ftances it is on the Continent the province
- of a judge appointed by the fovereign, and .
*in* Er GLAND, to our conflant honor and
happinefs, of a jury freely chofen by the
parties, ﬁnally to decide :. thus, when a

1
1
1

'1
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THE LAW OF BAILMENTS. 143

painted cartoon, pafted on canvafs, had been
depofited, and the bailee kept. it.fo near a
damp wall, that it peeled and was much in--
jured, the queftion,,  whether the depofi-
<¢ tary had been guilty of Gross negle&,”
was properly left to the jury, and, on a ver-
dié for the plaintiff with pretty large dama.
ges, the court refufed to grant a new trial ;*
but it was the judge who, determined, that
the defendant was by /law refponfible for
grofs negligence only ; and if it had been
proved, that the bailee had kept bis own pic-
tures of the fame fort in the fame place and
manager, and that they to0o had been fpoiled,

. a new- trial would, I conceive have been

granted ; - and {o, if no more than sLiGHT
negle& had been committed, and the jury -
bad, neverthelefs, taken upon themfelves to
decide againft law, that a bailee without re-
werd was refpenfible for it.
Should the method ufed in this  conclusions

little tra&t be approved, I miay
-poflibly not want inclination, if I do not
want leifure, to difcufs in the fame form
every branch of Englifb law, civil and crim-
inal, private and public ; after which it will
be eafy to feparate and mould into diftinét
works, the three principal divifions ; or the
analytical, the biftorical, and the fynibetical,

arts. - ‘
P . *°2 Stra. 1099, Mytton and Cuck.

Q .



144 THE LAW OF BAILMENTS.

The great fyftem of jurifprudence, like:
that of the Univerfe, confifts of many fub-
ordinate {yftems, all of which are conneéted:
by nice links and beautiful dependencies;
and each of them, as I have fully perfuaded
myfelf, is reducible to a few plain elements,

- either the wife maxims of national policy

——TT L

and general convenience, or the pofitive
rules of our forefathers, which are feldom
deficient in wifdom or utility : if Law be
a fience, and really deferve fo fublime a
name, it muft be founded on principle, and
claim an exalted rank in the empire of res- .
Jon ; but if it be merely an unconneéted fe~
ries of decrees and ordinances, its ufe may
remain, though its dignity be leflened, and
he will become the greateft lawyer who has
the ftrongeft habitual or artificial memory.
In pradtice, law certainly employs rwe of the
mental faculties ; reafon, in the primary in-
veftigation and decifion of points entirely
new ; and memory, in tranfmitting to us the
reafon of fage and learned men, to which:
our own ought invariably to" yield, if not
from a becoming modefty, at leaft froma
iuﬁ attention” to that obje&, tor which -all
aws are framed and all {ocieties inftituted
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APPENDIX.

Trinity Term 2 Anne regin.

Coggs v. Bernard.*

So Co Como 123. Sa‘k‘ 26. 3 Salk. 11. Holt. 13. Entrxv
Salk, 785. 8 I.d. Raym. 168,

In an action upon the case the plain.
Aiff declared, god cum Bernord the
defendant, the tenth of Necwember, 13
Will. 3. at 8. osumpsiset, salvo et
secure elevere (Anglice, to take up)
several hogsheads of Brandy then in a
pertain cellar in D. e salva et secure
deponere (Anglice, to lay them down
again) in a certain other cellar in
W ater.lane, the said defendant and his
servants and agents tam megligenter et
tmprovide put them down again into
the said other cellar, guod per defectum
curae ipsius the defendant, his servants

If aman undeg-
1akes to carry
gondst safely
and securely he
is responsible
for any damage
they may sus-
tainin the car.
nage thro’ his
neglect tho' he
was not a com-
mon carrier and
was to have
nothing for the
cartiage. Vide
1 11. Bl 158

-and agents, one of the casks was staved, and a great

quantity of brandy, viz. so many gallons of brandy,
was spilt.  After not guilty pleaded, and a verdict for
the plaintiff, there was a motion in arrest of judgment,
for that it was not alleged in the declaration that the
defendant was a common porter, nor averred that he
had any thing for his pains. And the case being
thought to be a case of great consequence, it was
this day argued seriatim* by the whole court,

* 2 Ld, Raym 903. 1 Vide ante, 70.
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A

Geuld Justice, - I think this is a good declaration.
The objection that has been made is, because there
is not any consideration laid. But I think it is good
either way, ard that any man, that undertakes to car-
ry goods, isliable toan action, be he a common car-
rier or whatever heis, if through his neglect they
are lost, or come to any damage : and if & Praemiwon -
. be Inid to be given, then it is without question go.....
The reason of the action is, the particular trust re-
{osed in the defendant, to which he has concurred

y bis assumption, and in the executing which he
bas miscarried by his neglect.  But if a man under-
takes to build a house, without any thing to be had
for his pains, an* action will not lie for-non. perform-
ance, because it is mudum pectum.  So is the 3 H. 6.
86. Soif goods are deposited with a friend, and are
stolen from- him, no action will lie.  26. 4s. 28. Bat
there will be a difference in that case upon the evi-
dence, how the matter appears; if they were stolen
by reason of a gross neglect in the builee, the trust
will nbt save him from an action; otherwise, if there
be no gross neglect. So is Dot. and Stud. 129.
-upon that difference.  The same difference is where
he comes to goods by finding.  Doct. and Stud. ubi
supra. Cav. 141, But if a man takes upen him ex-
pressly to do such a fact safely and securely, if the
thing comes to any damage by his miscarriage, an
action will lie against him.  If it be only a general
bailment, the bailee will not be chargeable, without
a gross neglect. ®Bois Kei'w, 160. 2 H 7.11. 22
Ais. 41, .1 R, 10, Bro. acticn sur le case, 18. Soutk-
cote’s case is a hard case indeed, to oblige all men,
that take goods to keep to a special aceeptance, that
they will keep them as safe as they would do their
own, which isa thing no man living that is not a law-

. } * Vide 2 Zd4, Raym. 919,
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yer could think of : and indeed it ap. '

by the report of that case in 2 Ld. Raym.
Cro. E¢. 815. that it was adjudged by . 910,
two judges only, -viz. Gawdy and
Clenck But in | Fentr. 121. there is a breach as.
signed upen a bond conditioned to give a true account,
that the defendant had not acceunted for 30/. the de-
fendant shewed that he locked the money up in his
master’s warehouse, and it was stole from thence, and

that was held to be a good account. But whena.
‘man undertakes specially to do such a thing," it is not
-hard te charge him for his neglect, because he had

the goods committed to his custody upon tbosc
terms.

Poys agreed upon the neglect.

Poweid. The doubt is, because it is not mentioned
in the declaration, that the defendant had any thing
for his pains, nor that he was a comrmon porter,
which of itself imports a hire,and that he is to be paid
for his pains. So that the.question is, whether an
action will lie against a man for doing the office of a
friend; when there is not any particalar neglect
shewn ? And I hold, an action will lie, as this case is.
And in order to make it out I shall first shew, that
there are great authorities for me, and none apainst

" me; and then secondly, I shall shew the reason and

gist of this- action; and then tlurdly, 1 shall conade!
Southcste’s case,
1. Those authorities in the Register 110. a. b. of

the pipe of wine, and the cure of the horse, are in -

point, and there can be no answér given them, but
that they are writs, which are framed short. Buta
writ upon the case must mention every thing that
is material in the case, and nothing is to be added to
it in the count, but the time, and sach other eircum-
stances.  But even that objection is answered by
Rast, Eatr. 13. co where there is a declaration so gett

Q2
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‘eral.  The year books are full in this point. ~ 43 Fd.
8. 33. a. there is no particular act shewed. There
indeed- the weight is laid more upon the neglect than
the contract. But in 48 E4. 3. 6 and 19 H. 6: 49.
there the action is held - to lie opon the undestaking,
and that without that it would not lie; and there-
fore the undertaking is held to be a matter travér-
sable, and a writ is quashed for want of laying a place
of the undertaking. 2 H.7.-11.7 H. 4.14. these
cases are all in point, and the action adjudged to lie
upon the undertaking. .

2. Now to give the reason of these cases, the gist
of these actions is the undertaking.  The party’s
_epecial assumpsit and undertaking obliges him-so to
" do the thing, tbat the bailor come to no damage by
his neglect. And the bailee in this case shall answer
accidents, as if the goods are stolen; but not such
accidents and casualties a5 happen by the act of God,
as fire, tempest, &c.  So it is 1 Jores

179. Palm. 548, For the bailee is 2 Ld. Raym.-

. not bound, upon any undertaking a- 91l
gainst the act of God.  Justice Joznes

in that case puts the case of the 22 Ais. where the
ferryman overladed the boat:  “That is no authority I
confefs in that case, for the action there is founded
upon the ferryman’s act, wiz. the overlading the boat.

But it would not have lain, says he, without thataet ; .

because the ‘ferryman, notwithstanding his underta-
king, was not bound to answer for storms.  But that
act would charge him without any undertaking, be-
. cause it was his own wrong to overlade the boat.....
. But bailees are chargeable in case of other accidents,
because they have a remedy against wrong -doers:
as in case the goods-are stolen from him, an appeal
of robbery will lie, wherein he may recover the goods,

which cannot be had against enemies, in case they -

' are plundered by them; and therefore in that. case
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-he shall not be answerable.  But it is objected that
here is no consideration to ground the action upon.
‘Butas-to this, the difference is, between being cbliged
to do the thing, and answvering for things which he
has taken into his custody upon such an undertaking,
An* action indeed will not lie for notdoing thething,
for want of a sufficient consideration; but yet if the
bailee will take the goods into his custody, he shall
be answerable for them ; for the taking the goods in-
to his custody is his ownact. And this action is found-
ed upon the warranty, upon which I have been content-
‘ed to trust you with the goods, which

without such a warranty I would not Warranty with.
havedone. And a man may warranta out @ ccnsidera-
thing without any consideration. And ‘" i¢ good.
therefore when I have reposed a trust in you, upon

~ your undertating, if 1 suffer, when I have so relied

upon you, I shall have iny action. Like the ease of

_. the Countessof Sulop.  Anaction will not lie against

a tenant at will generally, if the house be burnt down,
But if the action had been founded upon a special
undertaking, as that in consideration, the lessor
would let him livein the house, he promised to def
liver up the house to him again in as good repair as
it was then, thet action would have lain upon that
special undertaking.  But there the action was laid
generally.

- 8. Southcote’st cmse is a strong authority, and the
reason of it comes home to this, because the gereral
bailment is there taken to be an undertaking to deliv-
er the goods at all events, and so the judgment is

*Vide 2 Ld. Ryym. 919, and the books there cited-
tVide Com. 627 Burr. 1638,

{ That notion.in Southcote’s case, 4 Rep- 83. b, that a
general bailment and a bailinent tobe eafely kej.t is ali one,

was denied to be lan by the whele court, ex relutione m'ri Bune

burye Nzte to 3d Ed

-

.
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founded npon the undertaking. But I cannot think,
that a general bailment is an undertaking to keep
she goods safely at all events. Thatis hard. Coke
reports the case upon that reason, but makes a dif-
ference where a man undertakes specially, to keep
goodsas he willkeep his own.  Let us consider the
reason of the case. For nothing is

2 Ld. Raym. law that is not reason. Upon con-
912. sideration of the authorities there ci-
ted, I find no such difference. In

9 Ed. 4. 40. b. thereis such an epinion by Danby.
The case in 8 H. 7. 4. was of a special bailment, so
that the case cannot go very far in the matter. 6
H. 1. 12. there is such anopinion by thebye. And
this is all the foundation of Southcote’s case. But
there are cases there cited, which are stronger a-
gainstit,as 10 A. 7.26.29 4. 28. thecase ofa pawn.
My lord Coke would distinguish that case of a pawn
from a bailment, because the pawnee has a special
property in the pawn; but that will make.no diffes-
ence, because he has a special property in the thing
bailed to him to keep, 8 Ed. 2. Fitzh, Detinne, 59.
the case of gools bailed to a man, locked up in a
chest, and stolen; and for the reason of that case,
sure it would be hard, that a man that takes goods
into his custody to keep for a friend, purely out of
kindness to his friend, should be chargeable at all e-
vents. But then it is answered to that, that the bai-
lee might take them specially. There are many
lawyers don’t know that difference, or however it
may be with them, half mankind never heard of it,
So for these reasoms, I think a general bailment is
not, nor cannot be taken to be, a special undertaking
to keep the goods bailed safely against all events.
But if* a man does undertake specially to keep goods
safely, that is a warranty, and will oblige the bailes

# Vide ante 50-
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4o keep them safely against perils, where he has his
remedy over, but not. against sach where he has ne-
remedy over. ' .

Hilt, Chief Justice.  The case is shortly this.—
This defendant undertakes to remove goods from one
oellar to another, and there lay them down safely,
and he managed them so negligently, that for want
of care in him some of the goods were spoiled. = Up-
on not guilty pleaded, there has heen a vercict for the
plaingiff, and that upon full evidence, the cause be-
ang triel before me at Guildkall.  There has® been a
wmotion- in arrest of judgment, that the declaration is
insufficient, because the defendant is neither laid to
be a common porter, nor that he is to have any re-
-ward for his labour. So that the defendant is not
chargeable by his trade, and a private person cannot
be charged in an action without a reward.

1 have had a great considcration of this case, and™
because some of the books make the action lie vpon
the reward, and some upon the promise, at first
made a great question, whether this declaration was -
good. But upon consideration, as this dcelaration is,
I think the action will well lie. Inorder toshew the
grounds, upon which a man shall be charged with
goods put into his custody, I must shew the several
gorts of bailments.  Ani* there are six sorts of bail-
ments. The first sort of bailmentis,
a bare naked bailment of goods, de- 2 Ld. Raym,
livered by one man to another to keep 913,
for the use of the bailor ; and this I
call a depositum, and is that sort of bailment which
is mentioned in Suuthcet’s case. The
second sort is, when goods or chattels Accommoda-
that are useful, are lent to a friend ‘™
ﬂatix, to be used by him; and this

called commodatum, because the thing is ta be-re-

* Vide ante 40,
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. stored in specie.  The third sort is, when goods are
left with the bailee to beused by him fer hire; this is
called ! catio et conductio, and the lender is

Pawns. ‘called locntor, and the borrower conductor.
The fourth sort is, when goods or chattels

are delivered to-another as a pawn, to be a security
to him for money borrowed of him by the bailor ;.
and this is called in Zatin vadium, and in Erglish a
pawn or a pledge.  The fifth sort is

Thingstobe  when giods or chattels are delivered
:’:e':‘;' d&c for {5 be carried, or something is to be
' done about them for a reward to be
paid by the person who delivers them to the bailee,
who is to do the thing about them.

Fo be carried The sixth sort is when there isa de-
without reward- Jivery -of goods or chattels to some-
budy, who i8 to carry themn, or dp

something about them gratis, without any reward for
such his work or carrisge, which is this present case.
I mention these things not so much that they are all
of them 50 necessary in order to maintain the propo-
sition which is to be proved, as to clear the reason
of the obligation, which is upon persons in casesof

trast.

A man whore  Ag to the* first sort, where a man
seives 5;‘33;:" takes goods into his custody to keep
the e ofthe. for the use of the bailor, I ‘shall con.
bailor is not sider, for what things such a bailee
answerable for  is answerable. He is not answerable,
‘he'fdioss or for jf they are stole without any fault in -
:}’I‘g’i ':‘:}"“'fgs_ him, neither will a common neglect
tain unlesshe  Inake him chargeable, but he must be
was guilty of  guilty of some gross neglect. There
some gross neg- is T confess a great authority against
B;CE‘CQ"“';"‘h‘e':n. e, where it is held, that a generat

#*Vide ante 42.

N\
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“delivery will charge the baileeto an- Vide Str. 1089,
Noreven then - -

swer for the gouds if they are stalen,
unless the goeds are specially accept-
e, to keep them only as you Wil ject with re.
keep your own. ° But* my -lord Coke epectto his
bas improved the case in his report own. D. acc. 2

if he was guilty

R " Semb. acc.
1o difference between -a special ac- By 9300

ceptance to keep safely, and-an ac- Videauie 52,

| "ceptance generally to keep.. But 72.

theré is no reason nor justicein such

|- n.case of a general bailment, and where the bailee 1

- ot to have any reward, but keeps the goods merely
fa the use of the bailgs, to charge him without some |

————

defanlt in him,  For if he keeps the goods in sucha
csse with an ordinary care, he has performed the
trust regosed in him.  But according to this doctrine
the bailee must answer for the wrangs of other peo-
Pe, which he is not, nor cannot be, - sufficiently .arm.
od against, If the law be so, there miust be some
Just and honest reason for it, or else some universal
fettled- rule of law, upon which it is grounded ; and
therefore it is incombent. upon them  that advance
this doctrine, to shew an undisturbed rule and prac-
tice of thelaw -according tc this position. But to

. shew that the tenor of the law was always other-

wise, I shall give a history of the authorities in the
books in this matter. and by them

shew, that there never was any such 2 Zd. Raym.
resolution given before  Southcote’s 914,
case. The 20 5. 28. is the first

ease in the books upon that learning, and there the
opinion is, that the bailee is not chargeable, if the
goods are stole.  As for 8 Edw. 2. Fitz. Detinue 59,
where the goods were locked in a chest, and left with the
bailee, gnd the owner took away the kee, and thg

- #Vide 2Ld. Raym 655. Aute 46.

i'

|

ofthe same neg-

Ld. rnaym. 655, .
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goods were stolen, and it was held that the bailee
should not answer for the goods. That case they
say differs, because the bailor did nottrast the bailee
with them. But I cannot see the reason of that d.f.
ference, nor why the bailee should not be charged
with goods in a chest, as well as with goods out of a
chest. For the bailee hasas little power over them,
when they are out of a chest,asto any benefit he
might have by them, as when they are ina chest;
and he has as great power to defend them in onecase
.as in the ‘other. The case of 9 Zdw. 4. 40, 5. ‘was
but a debate at bar.  For Danly was but a counsel
then, though he had been chief justicein the begin-
ning of Ed. 4. yet he was removed and restored a-
gain upon the restitution of Hen. 6 as appears by.
Dugdale’s Chronica Series.  So that what he said con.
not be taken to be any authority, for .he spoke only
for his client ; and Genney for his client said the con.
trary. Thecasein 3 Aen. 7.4.is but a sudden o.’
pinion, and that but by half the court ; and yet that
is the only ground for this opinion of my lord Coke,
which besides he has improved.  But the practice
has been always at Guildkall, to disallow that to be a
sufficient evidence to charge the bailee. - And it
was practised so before ‘my time, all Chief Justice
Pemberton’s time, and ever since, against the opinion
of that case. When I regd Southocte’s case hereto-
fore, I was not so discerning as my brother Pcwys
tells us he was, to disallow that case at first, and
came not to beof this opinion, till I hadwell consid-
ered and digested that matter., Though Imust con-
fess reason is strong against the case to charge a mam ..
for doing such a friendly act for his friend, but so far
is the law from being so unreasonable, that such a
bailee is the least chargeable for neglect of any.  For
if he keeps the goods bailed to him but as he keeps
his own, though he keeps his own but negligently,
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§ex heis not chargeable for them; for the. keepi
them as he keeps his own, is an. argument-of hig
honesty. A fortiori heshdll not-be charged, where
they are stolen without any neglect in him. . Agree- .
.able to" this’ is Bracton, 1ib. 3. ¢, 2..90. b. J. 8. apud
Cquem ves deponitur, ve obligatur,’et. de ea re, quom ac-
.cepit, vestituenda tenetur, cf etiom od id, si quid.in ve
deposita dolo commiserit; culpaé autém romine -non ten
etir, scilicet desidiae wel negligentice, quia g megli-
gewti  amico yem custediendam ‘tradjt, sibi ipn et pro
. t;iae fatuitati Roc debet imputire.  As - suppose the
“bailee is an idle, careless, drunkeén fellow, and comes
‘home drunk, and leaves all hisidoors - .
_ open, and by reason thereof the-goods 2 Ld. Raym
happen “to be stolen with his own’; 915, -
yet heshall not be charged, beeause - ..
it is the bailor’s own folly to trust such an idle fel-
low.  So that this sort of bailee ‘is the least re-

., sponsible for neglects, and under the least obligation

_of any one, being bound to no other care of the bail..

.. ed’goods, than he takes of his- own., - This Bracton I
. have cited is, I' confess, an old author, but in this his
, doctrine is agreeable to reason,  and to whas the law
. 18 in other countries. - The civil law is so, as you

L b

have it in Justinian’s Iist. lib. 3. tit. 45, There the
Iaw goes fafther, for there it is said, Ex co-slo teme-
“tury s quid dolo commiserit : culpee awtem. momine: id
. ety desidiee ac” negligentice, non tenitur. - . Baque securus

. et qui purum diligentur custoditom - vem furto amiserity,
_ guia qut negligenti amico rem custodiondam tradit nom

¢iy sed suse faclitati id imputare debet..  So that a bai-
lee is not chargeable without an ap-
parent grossneglect.  And if there A %‘f:;“eg":;.
, 13 such a gross neglect, it is looked . g 3
_upon as an evidence of fraud. -Nay, .
suppose the ' bailee undertakes safely and securely to
keep the goods, in express words, yet even that
’ - R - . \
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"won’t charge him with all sorts of neglects.  For if
such a promise were put into-writing, it would ot
charge so far, even then.  Zob. 34 acovenant that
the covenantee shall have, occupy, and enjoy certain
lands, does not bind against the acts of wrong-doers.
8 Cro. 214. acc. 2 Cro, 425. ace: upon a promise for
- quiet enjoyment. And-if a promise
Thougha man will not charge a man against wrong-
who takes doers when' put in writing, it is hard
gf::: ;;’rk&? it should do it more so when spo-
use of the bai- _ ken.  Doctz and Stud. 130. ic in point,
Jee expressly  that though a bailee do promise to
.. urdertakes to  re.deliver goods safely, yet if he have
redeliverthem poehing for keeping of them, he will
safely, heis not
responsible for 11OV be answerable. for the,.acts.of a
any loss ordam. Wrong doer,  So that thereis neither
age cccasioned  sufficient reason nor authority to sup-
_byawrong do- pory  the opinion in Southcote’s case ;
er. Sedvide . : ’
antc 51, +if the bailee be guilty. of gross neg.
o ligence, he will -be chargeable, but
not for any ordinary neglect. - As- to the second sort
of bailment, wi%. commodatum or. lend-
The borrower ing gratis, the borrower is bound to
of goods isre- ghe strictest care and diligence to
sponsible for a..
ny daniage or - Keep the goods. so as to restore them
loss, f it was® back again to the lender, because the
“occasioned by  baijee has & benefit by the use of them,
{',’? neglect: 50 as if the bailee be guilty of the
ide ante 75 I Sy .
84, 85. or if he least neglect, he will be answerable :
-used the goods 8 if a man should lend another a
.in a maoner not horse,. to .go Westward, or for a
:Vh:'::r':d;y(he month ; if the bailee go Northward,
loan. Vi;e ame OF keep the horse- above a month, if
79, apy accident' happen to the horse in
: the Northern journey, or after the
cexpiration of the month, the bailee will be chargea-
:ble.; because he has made use of the horse. contrary to

.

e ala
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the trust he was lent to him under, and it may be if-
the horse had been used nootherwise than he was
Ient, that acoident would not have befalien him.....
This is mentioned in Bracton, ubi supra: his words
are, Is autem cui ves aliqua itenda dotur, ye bligatur,
quee commodata’ est, sed magna differentia est_ inter mu.

tuum et commodatum; qia -is qui rem

mutuam accepity ad ipsam  restituendam
tenetury wel ejus pretium, s forte incen-

2 Ld. Raym.
916. )

dio, ruina, naufragio, aut lotronyg el hostium incursay”

consumpta  fuerit, wel deperdita, sub-
tracta vel ablata. Bt qui ‘rem utéin.
‘dam  accepit, non suffiit od rei custo-
di>m, quod talem diligentiam pdﬁibeat,
qualem  suis rebd  propriis udﬁil)c:re so-
let, si afius eam diligentius potuit  cus-
todire; ad ‘vim autem mojorem, . wel
casus fortuitos - nom  temetur quis, nmisi
culpa sua intervenerit. Ut si rem sibi
commodatum domi, secum detulerit.. cum
peregre  profectus fuerit et illom  in-

" cursu hostium el praédon:m, wel nau-

v

Jragio ami erit won et d bium quin_ad
rei vestitutionem tenectur. 1 cite- this

Note in the

Bracton before
me, it is com.,
modatam, but.
that must bea
mistake. as you
will find by .
Justinjan, ubi

-supra, from

whence Brac-
wm has taken
all his distinc.
tions, and that
almost word for
word,

author, though I confess he is an old one, because hisg

opinion is reasonable, a ]
purpose, and there is no authority in
the law to the contrary. But if the
bailee put this horse in his stable and

he were stolen fromn thence, the bai-

-lee shall not be answerable for him,

But if he or his servant leave the house
or stable doors open, and the thieves
take the opportunity of that, and gteal
the horse, he will be chargeable ; be
cause the neglect gave the thieves
the occasion to steal the horse.  Brac.

od very much to my present

The borrower
of goods shall
not be responsi-
ble for a loss by
robbery, unless
the robbery was
occastoned or
facifitated by
some reglect
on his part,
Vide," ante 76.
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ton sa);s, the bailee must use the utmost elfe, Sug

yet he shall not be - hargeable, where there is such
a force as he cannot resist. .

. As to the third sort of bailment,
The hirer of  seilicet locatio or lending for hire, in
‘."’)‘:’ ‘hrespon: this case the bailee s also bound to
the borromer - take the ' utmost care and to return
would be, sed  the goods, when the time of the hir-
videante86.87, ing is expired.  And here. again I
and notelse:  mugt recur to.my cld author, j%l. 62.

where. b. @ui pro wsu westimentorum auri wel

argenti, wel alterius ornamenti, wel jumenti, mercedem

dederit’ wel promiserit, talis ab eo desideratur custodia,

salem* - diligentis imus  p.terfamilias  suis vebus adhi-
et, quam si preestiterit, et rem aliguo cusu amiserit, ad
rem  restituendam non tenebitwy.  Nec sufficit.” aiiquem
talem diligentiam adhibere, quolem suis vebus  propriis
adhiberet, nisi talem adhibuerit, de qua superius dictum
et. From whence ‘it appears, that if goods are let
out for a reward, the hirer isbound to the utmost
diligence, such as thé most diligent father of a family
uses; and if he uses that, he shall be discharged.
‘But every man, how diligent-soever he be, being lia-
ble to the accident of robbers, though a diligent man
is not so liable as acareless man, thet bailee shall
not be answerable in this case, if the goods are sto-
len.

As to the fourth sost of bailment, viz. wadium ora
pawn, in this I'shall consider two things; first, what
property the pawrnee has in the pawn or pledge, and
secondly, for what neglects he shall make satisfaction.

As to the first, he has a special property,-for] the

pawn isa securing to thé pawnee, that he shall be

repaid his debt, and to compel the pawnor to pay

# Videant 8. 1. D.acc.2 Ld. Raym. 1087.
}S- P. 3Salk. 268 Holt, 528. Salk. 522.
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him. Bat if the pawn besuchagit 2 Ld. Raym,
will be the worse for- using, the* 917. -
pawnee cannot use it, as clothes, &,
but if it be such, as will be never the worse, asif
Jjewels for the purpose were pawned to a lady, shef
, might use them. But then she must do it at her
-peril, for whereas, if she keeps them locked up in
her cabinet, if her cabinet should be broke open, and
-the jewels taken from thence, she
would be excused ; if she wears them Ifa pawnee use
abroad, and is there robbed of them, the pawn about
she will be answerable.  And the rea< ¢ Keeping of
son is, because the pawn isin the na- 5o charge, he is
ture of a deposit, and as such is not answerabie “Ht
liable to be used. And to this effect all events iora-
isOw. 123.  But if the pawn be of " loss ordam-
. age which may
such a nature, as the pawnee is at a- happen with |
ny charge about the thing pawned, to icopectto it
-maintain it, as a horse, cow, &c. thent while heis u-
the pawnee may use the horse in a Singit. S, Po
. reasonable manner, or milk the cow,.‘:l“’k;%"' X
. “Holt. 525 salk.
&¢c. in recompence for the meat.  As 533 vide apie
to the second point Bracton 99. b. 92, 93. -
gives you the answer. . Creditor, gui :
.pignus accepit, re obligatur, et. ad ilam restituendam
fenetur ; et cum kijusmodi ves in pignus data sit sdri-
-usque gratia, scilicet debitoris, quo inagis e pecamia
-evederetur, et creditoris g0 magis e in tuto sit credia
-tum, sufficit ad ejus rei custodiam  diligentiam exa tam
-adkibere, quam s preestiterit, et vem casu amiserjt, see
«curus esie pofsit, nmec impedictur credi- ‘ )
fum petere. In effect, if a creditor The pawnee of
takes a pawn, heis bound to restore 8°0dsisrespon-

*S. P. 3 Sak. 968 Holt 528. Salk. 522,

-1 S, P. 3Salk. 268. Holt. 528. Salk 522. vide ante 32, ¥

{S. P. 3Salk. 268. Holt: 538, Salk. 522. vide aate 93,93
R2 ‘

which he 15 ag .
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sible for any  §t upon the payment of the ‘debt; bat

Joss or damage
with respect to
the pawn while
he is warranted
in detaining it,
ifit was occa- |
sioned by his
negligence.
Vide ante 86
otherwise he is
no:. S- P. 3
Salk, 268. Salk,
519. vide ante

o

deed tht true
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yet it is sufficient, if the pawnee unsé
true diligence, and he will beindem-
nified in so0 doing, and notwithstanding
the loss, yet he shall resort to the
pawnor for his debt. Agreeable to
this is 20 Au. 28. and Southoote’s ‘case.
—But indeed the reason given in
Southcote’s case is, because the pawe
nee has a special property in the pawn,
But that is not the reason of this casej
and there is another reason given for
it in the book of Aisize, which is in.
reason of all these eases, that ' the law

-pequires nothing extraordinary of the pawnee, but

4

But heis an.
swerable a1 all
eveuts fur any
Joss or damage
which happens
after he ought
10 have re:urned
the@hawn, S
P. 3 Salk. 268.
Holt. 528 Salk.
822 vide2 Ld
Raym. 753.
Ante 91, A
man that keeps
goods by wrong’
isat all events
answerable for
their loss or
damage, vide
ante 81.

goods found.

only, that he shall use an ordinary
care for. restoring the goods. But
indeed, if the-money for which the
goods were pawned, be tendered to
the .pawnee before they are lost, then
the pawnee shall be answerable for
them; because the pawnee, by de~
taining them after the tender of the
money, is a wrong-doer, and it is &
wrongful detainer of the. goods, and
the -gpecial property of the pawnee is
determined. And a man that keepy
goads by wrong, must be answerable
for them at all events, for the detain,
ing of them by him is the reason of
the Joss. Upon the same difference
a8 the law is in relation to pawns, it
wijl be found to stand in relation to

~

As to the fifth sort of bailment, ez a delivery to
Gury or otherwise manage, for a reward to be paid

o the bailee, those casesarp of two sorts; eithera-
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delivery to one that exercises a pub.
lic employment, or a delivery to a
private person.  First if it beto a per-
son of the first sort; and he is to have
a rewatd, he is bound to answer for

xvii

2 Zd. Raym.
vis. -

If goods are de-
livered to a per.

sonin a puoblic |

the goods at all events.  And this is :"‘Pb’m'."‘f"'
the case of the comman earrier, com. (FCPOE ™

mon hoyman, master-of a ship, &Jc.
axhich case of a master of a ship was
first adjudged 26 Car. 2. in thecase
of Mors v, Slew. Ruym. 220. 1 Vent.
3190, 238, .The Jaw charges this
person thus intrusted to carry goods,
against all events but acts of God
and of the enemies of the king. For
though the force be never so great,
as if an irresistible moltitade of peo-
ple shoald rob him, nevertheless he
is chargeable. And this is a politie
establishment, contrived by the poli-
oy of the law, for the safety of all per-
sons, the neeessity of whose affairs
eblige them to trust these sort of
persons, that they may be safe in their
ways of dealing; for.else these car-
viers might have an opportonity of
undoing all persons that had any deal-
ings with them, by eombining with

he is to have a

reward, he is /-

answerable for
any loss or

damage which .

is not occasion.
ed by the act of
God or the

king’s enemies;”

S: P. Hoit. 13},
R. acc. 1 Wilse
281. Barclay v,
Yam 8. R. E.
T.24.G.3.
Trent and Men
sey Come w:

Wood B. R. ~
E.T.25G. 3.

ym. 264,

2,00 2437,
Ante 107.

Str. 128. Burr,

thieves, &, and yet doing it in such a clandestine
nanner; as would not be possible to _
be discovered. And thisis the rea A bailiffor fac.
son the law is founded upon in that ;:"f;':;’:f‘:h;_
point.  The: second sort are bailees, 2.9 s not an
factors, and ‘such like. And though swerable for any
s bailee is to have a rewnrdfgrl;i: :‘h.icol:f::.i:t'
sanagement, yet he is only te do t ’

© bot he can T and it he be sobbed, occasioned ar

.

~ . .
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facilivated by, €. it is a good account.- And the
'S‘"l;‘eﬁf‘l‘:'m‘ reason of his being a servant is not
Vide 1 Venr~ the thing; for he is st a distance
121. 2 Lev. 5. from -his master, and acts at. di-cre-
: tion, receiving rentsand- selling corn,
. And vetif he receives his masters money, and
keeps it locked- up with a reasonable care, heskiall
not be answerable for it though it be stolen.  But

yet this servant is not adomestic servant, nor under

his master’s immediate care.  But the true reason
of the case is, it would be unreasonable to charge him
with a trust, farther than the nature of the thing
puts it in his power to‘perform it. Butit is allowed
in the other cases, by reason of the necessity of the
. thing. The same law of a factor. -
As.to the sixth sort of bailment, it is to be taken,

that the bailee is to hiave no reward for his pains, bat
yei that by his ill managment the goods are spoiled.
-Secondly, it is to be understood, that

A manto - | there was a neglect in- the ¢
whom goods there a neg s
aredelivered for

a purpose in re. @1 that the mischief happened by any
spect of which person’ that met the cart in the way,
heis to haveno the bailee had not been chargeable.
Jreward, ;;“2.‘ ‘As if a drunken man had come by-in
answerabe fOf the streets, and had pierced the cask
damage occa-  Of brandy, in’ this case the defendant
-sioned by a had not been answerable for it, be-
thiid person.  cause he was to have nothing for his

-pains,  Then the bailee having un-
.dertaken to manage the goods, and having managed
‘them ill, and so by his neglect a damage has happen-

_-ed to the bailor, which is the case in
-Case lies for  question, what will you call this? In

negligently ; 2y i ig
cxocming 3 - Braéton, b 3. 100, it is ealled man

gravs commis. datum. It is an obligation whicha- -

sion- Vide 1 He gises ex mondato. Tt is what we cal
BI. 158, in English an acting by commissiod,

ment.  But thirdly, if it had appear-.
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and in the executing his commission
behaves himself negligently he is 2 Ld. Roym.
answerable.  Pimniusin his commen. 919.
taries upon Justinian, lib. 8. ti 21.
684. defines mandatum to be contractus quo aliguid
geratuito gerendigm  committituy et accipitur.  This un.
dertaking obliges the undertaker to g diligent man-
agement, Bracion, ubi supra, says, contrakitur ctiam
obligatio non solum scripto et werbis, sed et consensm,
« sicut i contractibus bonce fidei; wut in emptionibus, ven-
ditionibus,  locationibus, ~ conductionibus, socictatibus, et’
mandatiz. 1 don’t find this word in any other author _
of our law besides in this place in Bracton, which is
a fall authority, if it be not thought to old.  Bat it
is supported by good reason and authority. )

JThe reasons are, first, because in such a case, &
meglect is a deceipt to the bailor. For when hein-
trusts the bailee upon his undertaking to be careful,
he has put a frand upon the plaintiff by being negli.

» gent, his pretence of care being the persuasion that
induced the plaintiff to trust him.
And a breach of a trust undertaken A breach of &
. voluntarily will bea good ground for ™t }’“d'f'".’;‘
an’ action. - I Roll, dbr. 10. 9 Hen. ;53\ 00l -
7. 11. a strong case to this matter. for an action
~ There the case was an action against Vide ante 64,
~ a man, who had undertaken to keep 65 )
an hundred sheep, for letting them
be drowned by his default.  -\nd there the reason of
the judgment is given, because when the party has
taken upon him to keep the sheep, and after suffers
them to perish in his defanlt; inasmuch as he-has
taken and executed his bargain, and has them in his
custody, if after he does not look to them w1 action
Hes, For here is his own act, wiz. his agreement

Amd if a man aets by commission for another gratis,
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and promise, and that after broke of, his side, that

shall give a sufficient cause of action. - ]
‘But, secondly, it is objected, that there is no eofi-

sideration to ground this promise upon, and there-

fore the undertaking is but nudum pactum. But to
- this I answer, that the owners trusting him with the .

goods is a sufficient vonsideration to oblige him to
a careful manigement. Indeed if the agreement
had been executory, to carry these brandies from the
one place to the other such a day, the* defendant had
not been bound to carry them. But this is a different
case, for assumpsit does- not only signify a fature a-
greement. but in such a case as this, it signifies an
actual entry upon the thing, and taking the trust up-

. on himself. And if a man will do that, and miscarries

in the performance of his trust, an action will lie
againit him for that, though no body could bave
compelled him to do thething. .~ The 190 Hen. 6. 49.
and the other cases cited by my brothers. shew that
this is the difference. But in the 11 Hen. 4. 83. this

difference is clearly put, and that is the only case®

concerning this ‘matter, which has not been cited by
my brothers.  There the action was brought a- ainst

a carpe-ter, for that he had undertaken to build the -
_ plaintiff a house within ‘such a time, and had not

. done it, and it was adjudged the ac-
2 Ld- Raym. tion wonld not lie.  But there the
. 920. question was put to the court, what
Ifa man prom- if he bad built the house unskilfully,
ises to re.deliv- and it is agreed in that case an action
:;‘dggf‘ifnm - would have lain. ~ There has been a
having them  duestion _made, if T deliver goods to
delivered to A and in consideration- thereof he
him, an action promise to re-deliver them, ifan ac.
will e ugainst tion will ~ lie for not re.delivering

him for not re- them ; and in Yelv. 4. judgment was

# Vide ante 64, 65. 71.
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given that theaction would lie.  But delivering them
that judgment was afterwards revers. Y ide ante 57,
ed, and according to that reversal, ‘
there was judgment afterwards entered for the de-
fendant in the like case. - Yelv. 128. But those ca- -
ses were grumbled at, and the reversal of that judg-
ment in Yelv. 4. was said by the judges to be a bad
resolution, and the contrary to that reversal was af-
"terwards most solemnly adjudged in 2 Cro. 667- T'r.
21 Jac. 1 in the King’s bench, and that judgment af-
firmed upon a writ of error. And yet there is no
benefit to the defendant, nor no consideration in that
case, but the havmg the money in his possession, and
being trusted with it, and yet that was held to be a
" good consideration. And so a bare being trusted
with another man’s goods, must be taken to be a suf-
ficient consideration, if the bailee once enter upon the
trust, and take the goods into his possession.  The
declaration in the case of Mors v Slew was drawn by
the greatest drawer in Eng lond in that time, and in
»that declaration, as it was alwaysin all such cases, it
was thought most prudent to put in, that a reward
was to be paid for the carriage.  And s0 it has been
usual to put it in ‘the writ, where the suit is by ongn-
nal. I have said.thus mush in this case, because it
is of great consequence that the law should be settled
in this point: but Idon’t know whether I may have
settled it, or may not rather have unsettled it.  But
however that happen, I have stirred these points,
which wiser heads intime may settle,.  And Judg-
ment was given for the plaintiff,

THE END.
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